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Both county and municipal authorities, moreover, are 
expressly given authority to prov:de the housing at 
issue here. Section 7-lS-44S6(11, MCA, which applies to 
municipal housing authoritie1', s.ates that, "[f) or the 
purpos e of increas1ng the suppl~ of low-rent housing for 
elderly fam1lies, an authori:i' may develop, construct , 
and operate new housing or acqu1re, remodel, and operate 
ex isting housing 1n o rder to provide accommodations 
designed specifically for such elderly families.• This 
power is extended to county housing authorities by 
section 7-15- 2112(21 , MCA. ln view of the e xplicit 
commit• e nt o f this function to county and municipal 
housing authorities and the absence of its grant to 
counties, I can only conclude that the Legislature 
intende d those authorities rather than counties to have 
t he responsibility for constructing or acquiring the 
facilities contemplated instantly. 

THEREFORE, IT IS MY OPINION: 

Counties with general government powers do not have 
the authority to construct or maintain an apartment 
c omplex for elderly , low-income citizens which does 
not otherwise constitute a boarding or nursing home 
under section 7-34- 2301, MCA, and such a structure 
would not c onstit ute a "public building• under 
section 7-B-2102, MCA. Such housing, however , may 
be prov1ded by a c ounty or munic1pal housing 
authority. 

Very truly yours , 

MIKE GREELY 
Attorney Genera' 

VOLUME NO. 42 

EOUC> PION, HIGHER -
1987 ~ontana Laws, 
funding mechar. •ms; 

OPINION NO. 21 

Effect of Inl.tiative No. lOS and 
chapter 6S4 on commur. ity college 

INITIATIVE AN" lEPERENDUM - Authority of Legislature to 
enact amendments to voter-initiated statute; 
MOTOR VEHICLES - Applicability of Initiative No. lOS and 
1987 ~ontana Laws, chapter 654 to taxation of: 
SPECIAL I MPROVEMENT DISTRICTS - pplicability of 
Initiative No. lOS and 1987 Montana Laws, chapter 6S4 t 
assessments or tax levies by; 
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STATUTES - Whether Initiative No. 105 and 1987 Montana 
Laws, c h apter 654 impl~edly repealed statutory m1.ll levr 
limita tions or modified various statutory obligations; 
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TAXATION AND REVENUE Applicability o f Initiative 
No. 105 and 1987 Montana Laws, chapter 654 to 
assessments or tax levies imposed by i rrigation 
districts or other special improvement districts; 
TAXATION AND REVENUE - Effect of Initiative No. 105 and 
1987 Montana Laws, chapter 654 o~ taxing unit' s 
author1ty to increase individual taxpayer~' property tax 
liability even if statutorily-prescribed or voter­
approved mill levy limits are not exceeded; 
MONTANA CODE ANNOTATED - Title 7, chapt er \ 2, parts 21 , 
41; Title 15, chapt er 6, part 1; sectlons 7-l-114, 
7- 6-25 01, 7-6- 2531. 7-6-4431, 7- 6-4 4521 7-12-11331 
7-1 2-4611, 7-13- 2406, 7-14-",2, 7-22-2222, 15-6-138 , 
15-6-14 0 , 15-7-122, 20-15-311, 20-15-312, 61-1-105 , 
61-1-129 to 61 -1-1 31, 61-1-133, 61-3-531, 85-7-21 03, 
85-7-2104; 
MONTANA CONSTITUTION - Article III, section 4 ; article 
XI, se ction 4; 
MONTANA LAWS OF 1987 - Chapters 211, 291, 654; 
OPINIONS OF THE ATTORNEY GENERAL - 4 2 Op . At t ' y Gen. 
No. 14 (1987 ), 42 Op . Att 'y Gen . No . 16 (1987). 

HELD: 1. SB 71 is a valid amendment to I - 105 and 
controls in c ases of conflict. 

2. 

3. 

I-105 and 
i rrigation 
assessment 

SB 71 do not limit the ability o f 
districts to raise their water 

rates. 

I -1 05 and SB 71 
implementat ion of 
chapter 211. 

d o not prohibi t the 
1987 Montana Laws, 

4. Section 2( 7 ) of SB 71 does not repeal the 
statutory mill levy limitations or amend by 
implicat ion statutes mandating taxing units to 
perform various duties. 

5. Community college trustees and the Board of 
Regents may not budget an amount for the 
colleges ' total unrestr icted budgets which 
will increase an ind ividua l taxpayer's 
property tax liability over hls 1986 t a x year 
amo unt unless o therwise permitted to do so by 
SB 71 . 

6 . 1-105 and SB 71 supersede tax l evies approved 
b)' local governments or by local voters to the 
extent the levies increase an ind1v idual 
taxpayer's property t ax liability t o a 
particular taxing unit over h1s 1986 tax yea r 
amount unless othorwi~e permitted t o d o so by 
SB 71 . 
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7. Taxing units which lev1ed lower than normal or 
than authorized taxes in 1986 may not increase 
the actual property tax liability of a 
taxpayer unless otherwise permitted to do so 
by SB 71. 

8. Applicability of the exception contained in 
section 2(7) of SB 71 must be determined anew 
each year with reference to the taxable 
valuation of the previous year. 

9. I-105 and 38 71 do not alter local government 
budget- or election-procedure laws. 

Thomas J. Sheehy 
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Gentlemen: 

You have requested my opinion on various aspects of 
Initiative No. lOS (I-105) and 1987 Montana Laws, 
chapter 654 (58 71). I ha ve taken the liberty of 
rephrasing and gro uping yo ur questions as follows: 

1. Whether 58 71 is a valid amendment to 
I-105 and controls in cases o f conflict . 

2. Whether an irrigation district may raise 
it s water assessment rate under the 
provisions of 58 71 . 

3. Whether 1-105 and 58 71 prohibit the 
~mp1ementation of 1987 Montana Laws, 
chapter 611, which replaces fees in lieu 
of tax on various items of property with 
a property tax. 

4. Whether section 2 (7) of 
repeals by implication 
levy limitations. 

sa 71 amends or 
statutory mill 

5. Whether 1-105 and SB 71 amend by 
implicat ion statutes that require taxing 
units to perform various duties. 

6. Whether I-105 
implication the 
established for 
c o lleges. 

and sa 71 
statutory 

funding 

amend by 
mechanisms 

community 

7. Whether I - 105 and 58 71 supersede special 
tax levies approved by local voters. 

8. Whethe r a tax ing unit may increase a 
taxpayer's property tax liability over 
t h e amount actually paid in the 1986 tax 
year if the increase is based upon a mill 
levy approved by voters for the 1986 tax 
year . 

9. Whether a taxing jurisdiction which 
raises its mill levy pursuant to section 
2 (7) of 58 7l can con,.ider that h igher 
mill levy as a base for future years. 

10. Whether I-105 and 58 71 are intended to 
moJi fy genera 1 loca 1 gover nment budget­
and election-procedure laws. 
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I w1ll address your questions in the order in which they 
are listed above. 

I. 

The first question deals with the validity of any 
amendments to I-105 effected by SB 71. In 1920 the 
Montana Supreme Court, construing the 1889 Montana 
constitution, unequivocally upheld the Legislature's 
authority to modify voter-initiated acts: 

The attorney ge neral suggests that a law 
initiated by the people cannot be withdrawn 
from its peculiar position by an amendment by 
the legislature, no matter what the 
circumstances, but that 1n the case of all 
initia t ed Acts the people have the right t o 
the ult1mate determination of whether or not 
the amendments shall be adopted. This 
suggestion is without merit . 

Prior to the adoption of the initiative and 
referendum amendment to our Constitution, the 
people of the state, in whom, originally, all 
power is vested, had delegated to their 
representative&, the legislative body, the 
exclusive authority to make laws or the 
government of the state, subj ect only to such 
rest r ictions as were found in the Const1tution 
and the exercise of the executive veto. By 
the adoption of the amendment the people did 
no more than recall that exclusive authority, 
and reserve to themselves the power to propose 
laws, and to accept or rej ect them at the 
polls, on any subject, save those subjects 
enumerated in the excepting clauses contained 
in the amendment. Thereafter, on those 
subJects not exce pted, either the people or 
the legislature may act at will--their power 
1s coextens1ve ; when an Act is passed by 
either method, it becomes the law of the 
state, no more and no l ess . "Laws proposed 
and enacted by the people undet the initiative 
clause of the amendment are subject to the 
same const1tutional limitations as are other 
statutes, and may be amended or repea ted by 
the legislature at wil l ." 

State ex tel. Goodman v. Stewart, 57 Mont. 144, 150-51, 
187 P.-64-y-;---643 11920). 2.!.!!. also Cottingham v. State 
Board of Examiners, 134 Mont. 1, 12-13, 328 P.2d 907, 
913 (1958). I find nothing in either t:he language or 
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the convention transcripts of the 1972 Montana 
Constitut.to n that indicates any intent to adopt a new 
const.ttutional standard i n this area. Mont. Const. 
art. III, s 4; VI I Montana Constitutional Convention 
2695-2717 119911; 1A N. S.tnger, Sutherland Statutory 
Construction S 22 . 06 14th ed. 19851. 

In enacti ng SB 71, the Montana Legi slature showed every 
awareness of its ability to amend I-105 and used that 
a b .t lity. An example of this, relevant to several of the 
present questions, concerns the situation in which a 
taxing unit's assessed valuation has dropped 5 percent 
or more from the previous tax year. Section 2171 of 
SB 71 allows governing officials of a taxing unit 
c ~fronted with such a reduction to increase the amoun t 
ot : axes levied o r ~ particular piece of property above 
those paid in 1986. To the e xtent of any confli ct with 
I-105, section 2 (71 of SB 71 controls. The 
Legislat ure's awareness o f its authority is also 
implicitly reflected in the statement of legislative 
intent prefacing SB 71 . In the second section of that 
sta tement, the Legislature recognized that it must 
provide many details consistent with the general intent 
of I -1 05, while, i n the statement's final • =tion, the 
Legisla ture emphasized its duty to reconcile the 
property tax llmitation purpose of SB 71 with the need 
• to enable the Department of Revenue and local 
government unJ. t s to function smoothly under such 
l imits." 

II. 

I have been asked several questions about the 
appl i cabili t y of I-105 and SB 71 t o such things as 
i rrigation districts and motor ve hicles 11997 Mont. 
Laws, ch. 6111 . These questions must be resolved by 
determining Ill whether a property tax rather than a 
special a ssessment is involved and (21 whether, if a 
property tax, it is levied against property described in 
Title 15, chapter 6 , part 1, MCA. See 1997 Mont. Laws, 
ch . 654, S 211 ). -

Section 2121 of I-105 specifically excludes f -om its 
scope levies by rural and special improvement d.stricts 
established under Title 7, chapter 12, parts 21 and 41 , 
MCA. Section 2(81 of sa 71 e xpands these e xclus i ons t o , 
inter alia, city street ma1ntenance districts. The 
difficuTtissue is whether the exclu.;ions are intended 
to constitute the only exceptions from 1-105 and SB 71 
coverage for taxing unJ.ts whose levies are properly 
classified as assessments or fees and not property 
taxes. Application of the statutes to such taxing units 
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appears anomalous because the amount of their 
assessments or tax levies is not predicated on a 
specific mill levy amount or, typically, on the assessed 
valuat10n of the property Wl. thin their jurisdictions . 
Moreover , the assessments art! not even properly 
charQcter 1zed as property taxes but , r~ther, closely 
approximate user fees. Because the overall structure of 
1-105 and SB 71 man1fests a general intent to regulate 
only increases in the amount of an individual's proper ty 
tax derived from application of mill levy and assessed 
valuation factors, I conclude, • mor~ fully explained 
below, that irrigatl.on distrl.cts and like special 
d1stricts, whose assessments and tax levies are based on 
the value Qf services actually rendered to a particular 
piece of property, are taxing units excluded from 
coverage under 1 - 105 and SB 71. 

The distinction between a property tax an"' a special 
asses qment was explained in Vail v. Custer County, 132 
Mont. 205, 217 , 315 P.2d 993, 1000 !19571: 

A tax is levl.ed for the general public good. 
1 r creates a lien. An assessment is imposed 
against specific property to defray the cost 
of a specific benefit to the property, the 
benefit to be commensurate with the 
assessment: . 

~ generally Commonwealth Edison Co. v. Montana, 453 
U. S. 609, 622-23 (19811 {'"A tax is no t un assessment of 
benefits. It is ... a means of distr1bu~ing the burden 
of the cost of government'") 1 70A Am. Jur. 2d Special 2! 
Local Assessments S 2 {19871 {"a special a:Jsessment is 
ordinarily levied wholly on benefits"). To the extent a 
particular charge is predicated on the benefit actually 
received by a particular taxpayer wi thin a special 
distr~ct, therefore, it 1s not a property tax and not 
subject to I-105 .d SB 71. This distinction 1s 
cons~stent with those statutes' purposes s~nce any other 
result would serve onlt to confer a focused benefit on a 
given taxpayer's property without a corresponding 
obligation to pay for that benefit. I - 105 and SB 71, 
however, are clearly aimed at lim~ ting the use of 
property taxes as a means fox subsidizing gE>~ :r;~l 
government services whose costs are apportiono.; otot on 
the basis of the value of services ~ctually received but 
solely on the basis of the taxpayer's property 
assessment valuation. 

The distinction between taxes and assessments is 
particularly germane t o irrigation districts which have 
long been recognized as public corporations. See 42 Op. 
Att'y Gen . No. 14 {19871. Revenue necessary for an 
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1rrigation district's operat1ons is raised through, 
inter alia, special assessments and annual tax levies 
whose ~nt as to a specific taxpayer is predicated no t 
on the value of his property but either on the 
proportion of a particular tract's irrigable acreage t o 
the distr1ct's total irrigable acreage or, in some 
situations, on a basis intended t o more directly relate 
the charge to the actual benefit received. See 
SS 85-7-2103, 85- 7-2104, MCA. Under no circumstances, 
though, is the levy predicated simply on the value of 
the involved property. Unquestionably, irrigat ion 
district special assessments or annual tax levies are 
not property taxes and are unrestricted by I-105 and 
sa 71. 

Other special district levies may similar ly be 
class1fied as assessments and not property taxes, ~· 
S 7-13-2406, MCA (garbage and ash collection districts). 
In each instance whether a special district's levy is 
appropriately characterized as a property tax or an 
assessment must be decided in accordance with the 
general princip le stated in Vail. The central inquiry 
Wll l thus normally be whether-rhe purpose of the levy or 
assessment is to compensate the district for benefits 
directly conferx-ed upon a particular piece of property 
within its jurisdict1on in direct proportion to the cost 
of those benefits ; i.e., whether the levy is in the 
nature of a user fe~ Ordinarily this determination 
should not be complex. Compare S 7-14-232, MCA (urban 
transportation districts), and S 7- 22- 2222, MCA (rodent 
control districts), with §7-12-1133, MCA (business 
improvement districts-,-,--and S 7-12-4611, MCA (fire 
hydrant maintenance districts). 

1987 Montana Laws, chapter 211, replaced the fee in lieu 
o f tax o n light vehicles with a property tax. As 
develo ped above, though, I-105 and 58 71 apply only to 
proper ty descr1bed in Title 15 , ~hapter 6, part 1 of the 
Montana Code Annotated. 19 8~ Mont . Laws, ch. 65 4 , 
S 2 (1). The vehicles subject to 1987 Montana Laws, 
chapter 211, are described in section 61-3-531, MCA 
(light vehicles), section 61-1-105, MCA (motorcycles), 
section 61-1-133, MCA (quadricycles), section 61-1-130, 
MCA (motor homes), section 61-1-131, MCA (travel 
trailers), and section 61-1-129, MCA (campers), and are 
mentioned in Title 15 , chapter 6, part 1, MCA, only as 
exceptions. SS 1 S-6-138(d), 15-6-140(e), MCA. 
Consequently, the provisions o f I-105 and SB 71 are 
inapplicab~e to such items of personal property. 
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III . 

The third set of questions concerns the amendment or 
repeal by implication of other statutes by either 1-105 
or SB 71. Amendment or repeal by implication is not 
favored in Montana . Dolan v. School District No. 10, 
195 Mont . 340, 346, 636 P. 2d 825, 828 (19811. State ex 
rel. Mallett v . Board of Commissioners, 89 Mont. 37 , 7~ 
296 P. 1, 11 (1930). The Montana Supreme Court has set 
the following standards for implied repeals: 

We have said of implled repeals, in Box v. 
Duncan, 98 Mont . 216 , 38 P. 2d 986, 987: "To 
make tenable the claim that an e a rlier statute 
was repe aled by a later one , the two acts must 
be plainly and irreconcilably repugnant to, or 
in con flict with, each other; must relate to 
the same subject; and must have the same 
object in v iew." 

Chicago, Milwaukee, St. Paul ! Pacific Railroad f2.:_ v. 
Bennett, 145 Mont . 191, 195, 399 P . 2d 986, 988 (1965). 
Thus, this and other cases establish a three-part test 
for repeal by implication : Ill The two acts must relate 
to the same subject; (2) the two acts must have the same 
ObJect in view; and (3) the t wo acts must be plainly and 
irreconcilably in conflict. All three parts of the test 
must be met. 

Several questions inquire about the relationship of 
1-105 and SB 71 to various statutes governing local mill 
levies . Spec1.fically, they ask whether the new laws 
amend or repea l by implic ation the various mi ll levy 
lim1tations contained in such statutes as sections 
7-6-2501 and 7-6-4452, MCA. 1-105, SB 71, and these 
groups of statutes relate to the same subject--taxation. 
However, the objects of 1-105 and 58 71 are not the same 
as those of the mill levy limit provisions. I-105 and 
SB 71 create a statutory structure whose object is , with 
certain exceptions, " that no further property tax 
increases be imposed." Statutory mill levy limitations, 
in contrast, have as the1r sole purpose restricting the 
amount of millage a t axing unit may ever levy. See 
Minutes of the Montana House Local Government Committee7 
March 6, 1987, at 7-10; Minutes of the Montana Senate 
Local Government Committee , January 22, 1987, at 3-S. 
Moreover, because mill l evies are only one of the two 
components used to determine a taxpayer's property tax 
liability, those levies may theo retically increase 
without violation of I-105 and SB 71 if the second 
component, assessed value, decreases; millage may 
nonetheless never r ise abo ve statutorily-prescribed 
lim1ts irrespect1.ve of the degree to which assessed 
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value is d1m1nished, and it is possible for such limits 
to restr1ct property tax revenues more than 1-105 and 
58 71 do. 

Applying the third part of the implied repeal test, I 
believe theqe statutes can be reconciled. The exception 
in sect10n 2(7) of 58 71 allows the governing body of a 
taxing unit to increase the amount of taxes levied on an 
1nd1.vidual taxpayer to compensate for a reduction of 
5 percent or more in the unit's total assessed valuation 
from the prev1ous tax year. This may be done Wlthout a 
public vote. 58 71 shows no clear intent, however, t < 
perm1t statuto ry mill levy limitations to be exceeded. 
When the amount of taxes levJ.ed pursuant to section 2(71 
will exceed the statutory mill levy limitations, some 
further authority to exceed these mill levy 
limitations--such as, for example, sections 7-6-2531, 
7-6- 4431, or 15-7-122, MCA--must be present. I conclude 
that I - 105 and 58 71 do not amend or repeal by 
implication statutes limiting the total amount of mill 
levies. 

A similar result 1s reached when the implied repeal test 
is applied to statutes which mandate performance of 
certain duties by a tax1ng unit. The only difference is 
that, 1n the case of a taxing unit's statu tori ly 
mandated dut1es, neither the sub)ect of nor the objects 
sought by the two sets of acts l.S the same. Local 
off1c1als may necessarily have to reduce discretionary 
proJects in o rder to perform duties that are statutorily 
required, but that was the case before I -105 or 58 71 
and it remains so now. 

A f1nal question on implied repeal conce rns the funding 
of commun1ty colleges . During the 198 7 legislative 
session, the State's share of community college funding 
was reduced from 51 percent of the t otal audit cost to 
49 p<>~cent. This calls for a commensurate increa se in 
the local contribution. Under the community college 
funding fo rmula, an estimate of revenues 1S made from 
the moneys generated by student tuition, student fees, 
other income o r cred1 t balances and the state general 
fund appropriation. This estimate of revenues is 
subtracted from the communi t y college's total 
unrestricted budget, and the difference is obta1ned from 
a mandatory levy on the communl.ty college dlstr1ct. 
SS 20-15-311, 20-1 5-312, MCA. 

As1de from the 1mpl1ed repeal test, the Supreme Court's 
injunction that "statutes which are not inconsistent 
with one another, and which relate to the same subJect 
matter, are ~ pari mateo.a and should be construed 
together, and effect given to both if 1t is possible to 
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do so• must be considered in r econciling the 
requirements of 1-105 and SB 71 with those controlling 
c ommunity college funding. State ~ rel. Riley v. 
Distri ct Court, 103 Mont. 576, 583, 64 P.2d 115, 118 
(19371 . Thus, (1) 1-105 and SB 71 generally limit the 
amour t of propert) taxes c apable of assessment upon an 
'nd iv .a.J l l taxpayer t o the 1986 tax year level; (2) the 
bo ard v t ustees of a community college and the board 
of n gents must adop t a budget wh i ch, under section 
20-15-312, MCA, will not result in an increase in the 
mandatory levy as to a particular taxpayer over 1986 
amounts ; and (31 the frozen manda tory levy must now 
account for 5 1 percent of the community college's total 
unrestricted budget . . The regents and the community 
college trustees must consequently either reduce the 
community college budgets o r find alternative sources 
for funds beyond those generated by the mandatory levy. 

IV. 

I have received several questions c o nc erning the 
relationship of 1-105 and SB 71 to items suc h as local 
ord inances or ballot measures . Before directly 
responding to these questions, I must emphasize the 
unique nature o f local gover nments with se1f-~overnment 
powers. g ! f Sanitation Servic e v. City oi Billings, 
4 3 St. Rptr. 74, 80, 713 P . 2d 977, 981 (1986); Billings 
Firefi~hters Local 521 v. lity o f Billings, 42 St. Rptr. 
112,94 P.2d })35(1985 1 42 0p. Att 1 y Gen. No. 16 
(1987). Those governments are generally subject t o 
I- 105 and SB 7 1, but they are specifically exempted from 
mill levy limitations. S 7- 1-11 4 (1) (g), MCA. 

Neither local governments with self-government charters 
nor local governments with general government powers, 
however, have the power t o act so as to modify I-105 and 
SB 71's application t o them. In the case of local 
governments with self-government powers, section 
7-1-114 (1) (g), MCA, prevents them from acting to amend 
l-105 and SB 71. In t te case f local go vernments 
reta ining general government power s, they have only 
those powers prov ided or implied by law, and the power 
to act so as t o amend initiatives o r statutes has not 
been provided. Mont . Const . art. XI, S 4 ; D ' F 
Sanitation Service v . City of Billinqs, 43 St. Rptr~ at 
79, 713 P.2d at 982. 1 accordingly conclude that where 
a taxing unit purports to increase the amount of an 
ind v i dual taxpayer's property tax for tax years 
commencing after December 31 , 1986, other than as 
specifically allowed under SB 71, such actio n is void. 
This prohibition applies even i f the increase was 
sanc tioned b y voLer 1pproval. 
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v. 

A somewhat similar situation exists where the taxing 
unit was established before 1986, and, because the unit 
carried a budget surplus into 1986, it levied an amount 
of taxes signif~cantly lower than normal. Is the taxing 
un i t limited to the reduced levy assessed in 1986, e ven 
if that levy is s i gnificantly l ower than that approved 
by the voters in 1986? SB 71 clear ly answers this 
quest ion: • (A] taxpayer's liability may not exceed the 
dollar amount due in each taxing unit for the 1986 tax 
year" except under specif1ed ~nd highly restricted 
c ircumstances . The Legislature has nevertheless 
provided in section 2(9) of 'd 71 a procedure for 
increasing t he amount o f taxes l evied for those t a xing 
units which, because o f a n abnorma lly low tax levy in 
1986 , are now faced with a financial emergency. Without 
compliance with that procedure, the property tax 
amount--even though abnormally low in 1986--may not be 
increased. For the same reason, a taxing unit, 1 ike a 
school district, may not increase a taxpayer's property 
tax liability even though the taxes actually levied f o r 
the 1986 tax year were less than permissible under 
voter-approved mill levy amounts. 

VI. 

The ninth question requires a nalysis o f sectio n 2(7) of 
SB 71. That sect1on provides a exc~pt1on to the 
general prohibition against increa4 nq an 1nd1vidual 
taxpayer' s liability to a partie .. n a xing un1t o ver 
that of the 1986 tax year if "the ta> unit 's taxable 
valuat1on decreases by 5\ or more fro • previous tax 
year." Should such a decrease occur, u Jitional mil ls 
may, within otherwise applicable millage l1mitations, be 
levied and the individual t axpayer's liability increased 
over the 1986 tax y ... ar amount; u nder no circumstances, 
however, may the total r evenue to the taxing unit from 
property taxes exceed that for the 1986 tax year. 
Impo rtantly, the exception in section 2(7) is not 
continuing in nature; i.e., if in the next tax year 
assessed va luation does not decrease by 5 percent o r 
more, the individual taxpayer ' s liability to a taxing 
unit may not e xceed the 1986 tax year amount 
irrespect i ve of the number of mills levied. I recognize 
that this interpretation of sec tion 2(7) may cause 
hardship t o taxing units which have, for example, 
suffered a significant reduction in assessed valuation 
betw~Pn the 1986 and 1987 tax years and then e xperience 
a modest increase o r slight decrease between the 1987 
and 1988 tax years. Nonetheless , it is not my 
p rerogative to alter the meaning of an otherwise clear 
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st~tutory prov~sion; 
ameliorate the effect 
assessed valuation must 

any modification required 
of a long-term diminution 

be legislati "e ly m.sde. 

VII. 

to 
of 

A final group o f questions concerns the effect of 1- 105 
and SB 7 1 on local government budge~- and election­
procedure laws. F~rst, I find nothing in the language 
o r legislative h1seory of I-105 and SB 71 to indicat 
any intent to a lte r the existtng legal authority and 
dut1es of ta>nng jurisdicnon off1cials to admin~ster 
the financt!s of those jurisdictions . The legislative 
htstory of the recently-adopted, all- purpose levy for 
countit!s is mos t persuas~ve in thts r egard. See 1987 
Mont. Laws, ch . 291. Second, I find nothtng in-section 
2 (9) of SB 7 1 reflecting an inten L to establish any 
stdndards for the spec1.al elections descr tbed therein 
o the r than those estublished by e xi sting state law. 

THEREFOR£ , IT lS MY OPINION; 

1 . SB 71 ~s a valid amendment to 1- 105 and 
controls in cases of confltct. 

2 . I-105 and SB 71 do not limit the ability of 
irrigation districts to raise their water 
assessmen t rates . 

3. I -l OS and SB 71 do not prohibit ~he implemen­
tatio n of 1987 Montana Laws, chapter 211 . 

4 . S~ction 2 {7) of SB 7 1 does not r<>peal the 
statutory mill levy ltmitations or amend by 
implication statutes mandating taxing units to 
perform various duties. 

5. Communl t y college trustees and the Board of 
Regents may not budget an amount for the 
college~' total unrestrict ed budgets which 
w1ll 1ncrease an individual taxpayer's 
property tax ltability over his 1986 tax year 
amount unless o therwtse permitted to do so by 
SB 71 . 

6. I-105 and SB 71 supersede tax levi es approved 
by local g o vernments or by loca l voters t o the 
extent the levies in~rease an individual tax­
payer's property tax liabi l ity to a particular 
taxing unit over his 1986 tax year amount 
unless otherwise permitted to do so by SB 71. 
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7. Taxing units which levied l ower than normal or 
than authorized t a xes in 1986 may not increase 
the a c tual property tax liaL.a. li• " of a tax­
paye r unless otherw.a.se permitted to do so by 
SB 71. 

B. Applicabi li ty of the exception contai ned in 
section 2(7) of SB 71 must be determined anew 
each year with reference to the taxable 
valua t ion o f the previous year. 

9. I - 105 and sa 71 do not alter local government 
budget- or election- procedure laws. 

Very truly yours, 

HIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 22 

CITIES AND TOWNS - Scheduling Heritage Day; 
HOLIDAYS - Heritage Day; 
LOCAL GOVERNMENT - Scheduling Heritage Day; 
MUNICIPAL CORPORATIONS - Scheduling Heritag, l"la \' ; 
MONTANA CODE ANNOTATED - Sections 1- 1-2.1. 0, 2- 16- 117, 
2-18-063, 7-4-102; 
MONTANA LAWS OF 1987 -Chapter 431, sections 1, 3. 

HELD: The governing body of a polit.a.cal subdivision 
mu•.t schedule the Heritage Day legal holiday 
on a single calendar day per year. 

7 August 1987 

Jim Nugent 
Missoula City At~~rney 
201 West Spruce 
Missoula MT 59802-4297 

Dear MI. Nugen t: 

You have r equested my opinion on the following question : 

Must the City of Missoula sched~ • the 
Heritage Day legal holiday on a i ngle 
calendar day or may the City a 1lo• the 
sched·• ling of different "tleritage Days " by 
city departments or even by individual city 
employees? 
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