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the city court has jurisdiction over a third offense DUI 
or per se violation charged under the ordinance, and the 
city attorney has the authority and responsibility to 
prosecute charges brought under the city ordinance. 

Gary Thomas, the Red Lodge city attorney, has informed 
me that Red Lodge has adopted no such ordinance . 
Therefore, the Red Lodge city attorney would have no 
authority to prosecute a third offense DUI or per se 
charge in the city of Red Lodge. 

THEREFORE, IT IS MY OPINION: 

l. The Red Lodge city attorney does not have the 
authority to prosecute third offense DUI or 
per se violations under sections 61- 8-4 01 and 
61-9-406, MCA. 

2 . The City of Red Lodge may adopt an o r dinance 
pursuant to section 61-8-401151, MCA, wh ich 
would empower the city attorney to prosecute 
third offense our or per se violations under 
the city ordinance. 

very truly yours, 

MIKE GREELY 
Attorney General 
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CITIES AND TOWNS - Authority to borrow money by me t h ods 
other than bonds without election; 
COUNT- ES - Authority to incur liability a nd borrow money 
without election; 
COUNTIES - Installment purchase contracts not considered 
borrowing money; 
ELECTIONS - Incurring indebtedness and borrowing money 
by cities and counties; 
MUN ICIPAL CORPORATIONS - Authority to borrow money by 
methods other than bonds without e lection; 
MONTANA CODE ANNOTATED - Sections 1-2-101, 
7-5-4306, 7-7-2101, 7-7-2401, 7-7- 2402, 
7-7- 4201, 7-7-4421 Ill; 

7-5-2306, 
7- 7-4101, 

MONTANA CONSTITUTION- Article VIII , section 10, article 
XI, section 4; 
MONTANA CONSTITUTION OF 1885 - Article XIII, section 5; 
OPINIONS OF THE ATTORNEY GENERAL - 35 Op. Att' y Gen. 
No. 52 (1973), 37 Op. Att'y Gen . No. 152 (1978), 38 Op . 
Att'y Gen . No. 14 11979). 
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HELD: 1. Section 7- 7-2101, MCA, authorizes a county to 
i ncur a liability or indebtedness in an amount 
up to $500 ,000 without an election. Section 
7-7-2402, MCA, authorizes a county to borrow 
money in an amount only up to $10,000 without 
an election . 

2. An installment purchase contract 
"borrowing of money" within the 
section 7-7-2402, MCA. 

is not a 
meaning of 

3. A municipality is not req~ired to hold an 
election to borrow money by a method other 
than issuing bonds. It is, however, limited 
by section 7- 7-4 201, MCA, to the 28 percent 
debt ceiling. 

13 April 1987 

David Ewer 
Montana Economic 

Development Board 
Department of Commerce 
Lee Metcalf Building 
1520 East Sixth Avenue 
Helena MT 59620-0401 

Dear Mr. Ewer: 

You have requested an opinion on the 
questions: 

following 

I. Does section 7- 7- 2101 , MCA , authorize a 
county to issue a note or some other 
obligation in an amount up to $500, 000 
without first submitting the issue to the 
electorate of the county? 

2 . Does an installment purchase contract 
constitute a "borrowing of money" within 
the meaning of sect ion 7-7-2402, MCA? 

3 . Does section 7-7- 4101, MCA, authorize a 
municipality to issue a note without 
respect to amount and wi thout a vote of 
the electorate? 

Sect~on 7-7- 2101, MCA , provides, in pertinent part: 

Limitation 2!l amount of county indebtedness. 
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(2) No county may incur indebtedness or 
liability for any single purpose to an amount 
exceeding $500,000 without the approval of a 
majority o f the electors thereof voting a t an 
e lection t o be provided by law, except as 
provided in 7- 21-3 41 3 and 7-21 - 3414. 

Althou91o this section ;~ppe<~rs to allow a county to 1ncur 
any oblign tion up to $500,000 without an election, 1t 
cannot be read in J S0lation. 

Sect1o n 7-7- 2402 , MCA, prov1des: 

Elect ion requ1red !2 borrow money -­
exceptions . (1) Except as provided 1n sub­
section ( 3), the board of county commis&10ners 
must not bo rrow money f o r any of the purposes 
ment1onrd in this ti ll ~ o r f o r any single 
purpose to an amount exceeding $10, 000 
without: 

(u) f1rst having submitted the que3 tio n o f a 
loa11 to a vote of th~ electors of the county; 
and 

(b) the a pproval o f a majority of the elect ors 
o f the county . 

(2) If a maJo rity o f the votes cast are 1n 
favor o f the loan, then the board may make the 
lonn, issu1ng b onds or otherw1se as may seem 
best f o r t he interests of the county. 

(3) It shall not be necessary to submit to the 
electors the quest1on of borrowing money: 

(a) t o refund o utstanding bonds; or 

(b) for the purpose o f enabling any county to 
liquidate its indebtedness t o another county 
incident to the creation of a new c o unty or 
the change of any county bo undary lines . 

This section clearly requires an election when 
borrows money in an amount e xceeding $10,000 
sin.,le purpose. 

a county 
for any 

35 Op . Att'y Gen. No . 52 at 126 119731 held that t he 
amount of money a county may bo rrow for a single purpose 
without an election is governe d exclusively by section 
7-7-2102, MCA. The apparent reasoning was that the 1972 
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Constitution, article VIII, sec tion 10 headno tes 
required the Legislature to set limits for county 
indebtedness. Section 7- 7- 2101, MCA, was amended the 
next year, placing a $40, 000 limitation on counties' 
authority to incur debt or liabi lity without an 
election, wh~le section 7-7 - 2402, MCA, was left alone. 

1 disagree with the rul~ng of that o pinion. The 1889 
Constitution contained the following ,)revision in 
Article XII I , section 5 ; 

No county shall be allowed to become indebted 
in any manner, or for any purpose, to an 
amount, ir• ·;luding existing indebtedness , in 
the aggregate , exceeding five (5) per centum 
of the value of the taxable property therein, 
to be ascertained by the last assessment for 
state anrl county taxes previous t o the 
incurring o f such indebtedness , and all bonds 
or obl igations in excess of such amount given 
by or on behalf of such county shall be void. 
No county shall ~ncur any indebtedness or 
liability for any single purpose t o an amo unt 
exceeding ten thousand dollars ($10,000) 
without the approval of a majorit~ ~~ the 
~lectors thereof , voting at an elect ion to be 
provided by law. 

In 1895 the Legislature enacted two separate 
s t atutes--those presently codified as sect~ons 7-7-2101 
and 7-7-2402, MCA. Section 7-7-2101, MCA, as o riginally 
enacted provided in part; "No county may incur any 
indebtedness or liability fo r a ny single purpose to an 
amount e xceeding ten thousand dollars without the 
approval o f a majority of the electors thereof voting at 
an election to be provided by law." This section was 
enacted to give effect to the constitutional provisi on . 
Burli ngton Northern v. Flathead County, 162 Mont. 371, 
512 P.2d 710, 7! 2 (1973). Section 7- 7-2402 , MCA, as 
originally enacted provided in part: "The Board of 
County Commissioners must not borrow money for any of 
the purposes mentioned in this Title, or for any single 
purpose t o an amount e xceeding ten thousand dollars 
Wl.thout the approval of a maJority o f the elec tors of 
the county , and without f1rst having submitted the 
question o f a l oan to a vote of such e l ect ors ." 

In enacting both of the sta tutes the same year, and 
amending both from time to time, the Legislature clear ly 
intended each statute to function individually and to 
coexist. In enacting laws the Legislature is presumed 
to not enact meaningless legislation. Crist v. Seqna, 

Mont. 622 P. 2d 1028 (1981). Nor does the 
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Legislature p~rrorm useless actb . Kish v. 
Pr ison, 161 Mont . 297 , SOS P.2d 891 
,;tatutes must be construed harmoniously 
opurdtive . Schuman v . Bestrom, 4 2 St . 
P. 2d 536 (19851. 

Montano State 
(1 973) . The 
to make each 

Rptr. 5 4 , 693 

Th~ Legislature therefore intend d different ob)ectives 
for the two statulcs . Section 7- 7-2 101, ~ICA, limits the 
creatton of liability or 1ndcbtedness; section 7-7-2402, 
~ICA, limits the borrowing of money. The terms arc not 
synonymous. A county can incur a liabil1ty or 
tndcbtedncss Wlthout borrowing money . !'or e xample , 
actlon taken by the board of county commissioner!: in 
contract1nq to remodod an airport building creates an 
tndebtedness or liabiltty aga1nst the county. The 
county dtd not borrow money to PilY the contr il<:t price 
because it had funds on hdnd for the initial 
c~penditure, and 1ntended to raise the remaining amounts 
through tax levy that year. Burlington Northern, .!..!!.£.:. 
v. flathead Co~~~· supra. In that case , section 
7- 7 2101 , MCA (S 16 - 807, R . C. M. 194 71 , was the governing 
statu tc. 

37 Op. Att'y Gen . No . 152 at 627 (1978) describes 
another examp l e of tncurring a liability or indebtedness 
without borrowing money . A county proposed to purchase 
machinery or oquipm~nt on an inst~llment basis . Cash on 
hund was to b•' ust'd for the int t ia 1 expendi tures with 
the remaining costs to be absorbed in the nN:t fiscal 
budget . That opinion applied section 7-7-2 101, ~ICII, 

holding that the debt lim1tation covers the entire 
amount of the installment contract pr1ec less the 
e xpend1tures on hand. 

Unlike section 7-7-2101. MC'A , section 7-7-24 02, MCA, is 
not an implementation of the constitutional requirement 
of debt lim1tations . This section is S J.mply a 
legislative act to place a limit on the amount of money 
a county may borrow without an elect1on . This section 
contemplates the borrowing of money through the issuance 
of bonds, notes, warrants, etc . Edwards v. County of 
Lewis and Clark, 53 Mont . 359 , 165 P . 297 (191 7) . 

In answer to your first question, then, section 
7-7-2101, MCA , authorizes the county to incur a 
liability or indebtedness in an amount up to $500 , 000 
without an election ; however, section 7- 7- 24 02, MCA , 
autho~izcs the county to borrow money in an amoun t only 
up to $1 0,000 without an election . 35 Op. Att'y Gen. 
No. 52 at 126 (1973) is therefore overruled insofar as 
it conflict s witt . the holding of this opinion . 
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Your nex t question is whe ther an installme:tt purchase 
contract entered into by the county is a "borro wing" and 
subject to section 7-7-2402, MCA , or whether it merely 
creates a debt and is thus subject to section 7-7-2101, 
~!CA . 

Installment purchase contracts for counties are 
authorized by section 7-5-2306, NCA. That statute 
requires amounts due on the contract to be budgeted for 
each fiscal year the payments are to be made, with the 
county making the commensurate appropriations. I t is 
clear that a county's installment purchase cont ract is 
subject to the statutory limitatio ns on creation of 
indebtedness . 37 Op . Att ' y Gen. No . 152 at 627 (1978). 
Montana case law on this question, although scarce, 
leads t o a conclusion that the contract is not a 
"borrowing" under section 7-7-2402 , MCA. In Edwards v . 
Lewis and Clark County , supra , the Montana Supreme Court 
distinguished between i ncurring a debt or liability and 
borrowing money . The constitutional and statutory 
limitations for incurring indebtedness or liabi l ity are 
aimed at creation of new indebtedness or liabil i ty. The 
present section 7-7 - 2 402 , MCA, primarily concerns 
funding existing indebtedness . Thus, when the county 
contracts for goods or ser vices , the indebtedness is 
created; when bonds o r notes are then issued, money is 
borrowed to fund the indebtedness . The e x isting 
indebtedness has been transferred from the contract 
provider to the bond hol der . The Court noted: "This is 
the sense in which the term 'borrowing money' is used 
throughout our Codes. " Id. at 299 . Of course, a county 
may create a new indebtedness upon the sale of bonds 1 f 
the bonds have not been issued to fund an e ' ~sting 
indebtedness. 

The laws governing limitations on indebtedness ilnd 
borrowing money have not changed substantively to affect 
the holding of Edwards. In this light a n installment 
purchase contra ct is no t "borrowing money" within the 
meaning of section 7- 7- 2402 , MCA. An indebtedne ss is 
created by the contract, but no amount of money has been 
~arrowed by the count y to pay off the indebt edness. The 
indebtednttss is paid off by the county through yearly 
appropriatio ns in s budget . 

See also 56 Am. Jur . 
Whic~iscusscs in 
between incur i ng 
borr ow1n9 mon y . 

2d Municipal Corporations S 580 , 
further detail the distinction 

indebtedness or l iability and 

In Greener v. City of Great f'alls, 157 Mont. J76, 485 
P.2d 932 (1971) , the focus of the dispute was a city 
plan to construct a city shop complex, at a cost of 
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$600,000, and finance it purs uant to section 7-5-4306 , 
MCJ\ (S 11- 1202, R.C.M. 1947). That section, which is 
the city counterpart to section 7- 5-2306, MCA, 
authorizes municipalities to use installment purchase 
contracts. The city had not intenaed to issue bonds to 
finance the project, but p l anned to appr opriate moneys 
from 1ts general and special funds. Thd issue was 
whether the city was legally required to issue bonds and 
hold an election t here for . The Court held that the city 
was not r equired to issue bonds, or hold an election 
therefor, and further stated, • [section 7-5- 4306, MCA) 
expressly authorizes an alternate method of financing 
construction of municipal buildings t o that of borrowing 
or a bond issue." Id. at 940. The Court interpreted a n 
installment purchasecontract as a method of financing 
that was not a "borrowing of money." Finally, t he 
pertinent statutory language is consistent with the 
conclusion that the county • s instnllment purchase 
contract is not a "borrowing." Section 7-7-2 401, MCA, 
authorizes the county "to borrow money upon the credit 
of the county to meet current expenses if the county 
revenue is insufficient . " (Emphasis added . ) J\ county 
may, of course, incur indebtedness for several years 
into the future. . Upon entering into an installment 
purchase contract , the county incurs an indebtedness for 
up to five years. S 7-5-2306, MCA. Thus it cannot be 
said to be "borrowin.y money for currt:!nt exptHitit!S . .. If 
the county were to obtain money through bonds, warrants , 
or notes, for payment on the contract, it would then be 
borrowing money to pay current e xpense on the 
indebtedness. 

1 thus conclude that an installment purchase contract is 
not a "borrowing" under section 7-7-2402, MCA. 

Your last question concerns the scope of authority of a 
municipality (rather than a county) to borrow money 
wi t hou t an election and without respect to the amount 
borrowr ' . 

Section 7-7-4101, MCA , authorizes a municipality to 
borrow money or issue bonds for a variety of pur poses. 
The remainder of chapter 7 is concerned primarily with 
municipal bonds. Section 7-7-4201, MCA, appears to 
provide the only limitation on the municipality in 
borrowing money by a method othe r than selling bonds: 

on amount of bonded indebtedness. 
as otherwise prov1ded, no Clty or 

issue bonds or incur other 

Limitation 
Ill Except 
town may 
indebtedness 
which with 
indebtedness 

for any purpose in an amount 
all outstanding and unpaid 

w.tll exceed 28\ of the taxable 
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value o f the property therein subject to 
taxation, to be ascertained by the last 
assessment for state and county taxes. 
(Emphasis added.) 

The Leqislature has imposed an election requirement 
whenever the municipality considers issuing general 
obligation bonds. S 7-7-4 221(1), MCA. However, no such 
requirement exists for borrowing money by notes or other 
instrumentalities. The powers of general government and 
self-government municipalities are to be liberally 
construed. Mont. Const., art. XI , S 4; 38 Op. Att' y 
Gen. No. 14 at SO (1979). Moreover, the rules o f 
statutory construction prohibit the insertion of matter 
that tne Legislature has omitted. S 1-2-101 , MCA. 

1 there fore conclude that munic ipalities are not 
required t o hold an election to bonow money by a method 
other than i ssuing bonds. The municipalities are, 
however, limited by section 7-7-4201, MCA, to the 
28 percent debt ceiling. 

My conclusion is supported by the histor y of Montana's 
municipal debt law. Under the 1889 Constitution, the 
debt ceiling of municipalities was 3 percent of the 
value of taxable property (increased to 5 percent in 
1949). Unt i l 193 1 elections were required for the 
creation or inc rease of !£l municipal indebtedness. 
S 5278, R.C.M: 1921. I n 1931 that section was repealed 
and replaced with the present statutory scheme, which 
makes no mention of an election requirement for 
incurring indebtedness by means other than issuing 
bonds. 1931 Mont. Laws, ch. 160. 

The Legislature is prt:sumed to have intended a change, 
even if the purpose of that change is not readily 
apparent . State ex rel. Jones v. Giles, 168 Mont. 130, 
541 P.2d 355 , 3s7T197ST: 

THEREFORE, IT IS MY OPINION: 

1. Section 7·7·2101, MCA, authorizes a county t o 
incur a liability or indebtedness in an amount 
up to $500,000 without an election. Section 
7-7·24 02, MCA, authorizes a county to borrow 
money in an amount only up to $1 0,000 without 
an election. 

2 . An installment purchase contract is not a 
"borrowing of money" with~n the meaning of 
section 7-7-2402, MCA. 

49 



OPINIONS OF THE ATTORNEY GENERAL 

3. A municipality is not required to hold an 
election t o borrow money by a method other 
than issuing bonds. It i&, however, limited 
by section 7-7-4201, MCA, to the 28 percent 
debt ceiling . 

Very ~ruly yours , 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 14 

COUNTIES - County treasurer as custodian of irrigation 
district revenues; 
COUNTY OFFICERS AND EMPLOYEES - County treasurer as 
custodian of irr i gation district revenues; 
PROPERTY, REAL - Assessment and payment of irrigation 
district taxes: 
TAXATION AND REVENUE Asses&ment and payment of 
irrigation district taxes; 
MONTANA CODE ANNOTATED - Sec t ions 15-16-104, 85-7-1501, 
85-7-1702, 85-7-1902, 85-7-2012, 85-7-2101, 85-7-2104, 
85-7-2133, 85-7-2136, 85-7-2151, 85-7-2155, 85-7-2157 to 
85-7-2159, 85-7-2163: 
OPINIONS OF THE ATTORNEY GENERAL- 40 Op. Att ' y Gen. No . 
45 (1984) 0 

HELD: 1. The board of commissioners of an irrigation 
district may not, even with the consent of all 
water users within the district, bypass tl)e 
annual tax levy procedure in sect~~n 

85-7-21 04, HCA , a nd directly assess those 
water users• lands for amounts otherwise 
&ubject t o l evy under such provision. 

2. The county treasurer may issue receipts of 
payme nt for those amounts levied under &ection 
85-7-2104, MCA , but remitted directly to the 
board of commissioners of a n irrigation 
district upon appropriate certification by the 
d i&trict o f such payments. However, the 
practice of direct payments to the 
commissioners must terminate, and all 
unexpended monies so received must be r emitted 
t o the count y tre asurer for deposit and 
supervision . 
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