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E~cept
as
mav
otherwise
be
specified
statutorily, aboard of countycomrnissioners
with general governmental powers may adopt
rules and regulations providing for pavment or
reimburse ment of reasonable meal and lodging
expenses
incurred
by
county officers or
employees in
the performance of official
duties.
rEmphasis added .]

One of
the
statutory e xceptions
to this general
conclusion,
referred to specifically
in my prior
opinion, is section 7-5-214 513 1, MCA, which allowR for
"actual traveling expenses"
for attendance at the
specified officer ' s annual convention .
Other statutory
exceptions are li kewise noted in my previous opinion .
THEREFORE, IT I S

~lY

OPINION :

ln attending the annual state convention for the
office held, a county attorney, sheriff, assessor,
or justice of the peace is entitled to obtain
"actual traveling expenses" which mav exceed the
levels established in a county travel policy .
Very truly yours,
MIKE GREELY
Attorney General
VOLUME NO. 42

OPINION NO. 125

COUNTY ATTORNEYS
Appointment of county attorney,
procedure, eligibility;
COUNTY GOVERNMENT
Appointment of county attorney,
procedure , eligibility ;
COUNTY OFfiCERS AND EMPLOYEES - Appointment of county
attorney, procedure, eligibility;
PUBLIC OFFICERS
Appointment of county attorney,
procedure, eligibility ;
RESIDENCE - Change of ;
MONTANA CODE ANNOTATED - Sections 7- 4-2201, 7- 4-2206,
7-4-2701, 7- 4-2 702 , 13-1 - 111;
MONTANA CONSTlTUTION - Article IV, sections 2, 4;
OPI NI ONS OF THE ATTORNf.Y GENERAL - 38 Op . Att'y Gen.
No. 22 (1979).
HELD: 1 .

If no licensed attorney in Musselshell County
wif'hes to be appointed county attorney, the
board of county commissioners should proceed
to fill the vacancy under section 7-4- 2702,
MCA,
as
though
there
were
no
licensed
attorneys in the county.
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2.

lf
one
or
more
licensed
attorneys
are
residents of the county and wish to be
appointed , but the county commissioners do not
want to appoint one of them, the county
commissioners may recruit and appoint an outof-county attorney only i f the attorney will
be
a
county
resident
and
meet
other
eligibility
requirements
by
the
time o f
appointment .
23 November 1988

Richard E. Walker, Chairman
Musselshell County Commissioners
Mu sselshell County Courthouse
Roundup MT 59072
Dear Mr. Walker:
You
have
questions :

requested

my

opinion

on

the

following

1.

What is the procedure for filling a
vacancy
in
t he
position
of
county
attorney if no licensed attorneys in the
county wish to be appointed?

2.

What if more than one resident licensed
attorney wishes to be appointed?

3.

If one licensed attorney is a r esident o
the coun t y and wishes to b e appointed,
but the coun t y commissioners do not want
to appoint him, may they appoint an outof-coun ty attorney who is willing to move
into the county?

You have informed me that the Mu sselshell County
Attorney has resigned effective November 10, 1988.
I
also understand Musselshell County has a population of
less than 30,000 people.
Therefore, the qualifications
for county attorneys in cer tain count ies provided in
section 7-4 - 2701, do not apply t o a county attorney
serving Musselshell County .
There are, however, several provisions which do affect a
licensed
attorney • s
eligibility
to
be
appointed
Musselshell Coun ty Attorney .
The office of county
attorney is a public office .
S 13-1-101(15), MCA.
Article IV,
section 4 of
the
~lantana
Constitu tion
provides that any qualified elector is eligible to hold
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public office, subject to additional qualifications
provided by the Legislature.
Pursuant to Article IV,
section 2 of the Montana Constitution and section
13-1-111, MCA, a qualified elector must be: registered
to vote as required by law, at least 19 years of age, a
residen t of the state of Montana and of the county in
which he offers to vote for at leas t 30 days, and a
citizen of the United States.
A felon may not be an
electo r while he is serving his sentence in a penal
institu tion, nor may a person adjudicated to be of
unsound mind unless he has been restored to capacity as
provided
by
law.
Mont .
Const.
Art. IV.
S 2i
s 13-1-111 (2). (3) I MCA .
Section
7-4-2201,
MCA,
which
sets
forth
general
qualifications for county office,
restates certain
qualifications required of any elector and adds that no
person is eligible to hold a county office who at the
time or his election is not "an elector of the county in
whi ch the duties of the office are to be exercised or
for wh ich he is elected ."
Section 7- 4-2 206, MCA,
permits the county commissioners to appoint a person to
fill any vacancy in a county office, except that of a
county commiss ioner.
However, it makes no mention of
any
requirement
that
the
appointee
meet
the
oualification requirement of elected county officers set
forth in section 7-4-2201, MCA, i.e., that an appointed
coun ty officer be an elector of the county in which the
duties of the office are to be exercised.
See also
S 7- 4- 2203, ~ICA (specifically applying to "electecf"'r
appointed").
I therefore conclude that the person
appoin ted to be county attorney must be a qualified
elector of this sta t e, but he need not be an elector of
the county where he is to serve prior to appointment.
Cf. 38 Op . Att:'y Gen . No. 22 at 76 (1979) (issue o f
whether appointed county attorney must be qualified
elector or county at time of appointment discussed but
not resolved).
The specific statutory provision concerning filling a
vacancy in the office of county attorney, S 7-4-2 702,
MCA, provides:
(1) Whenever a vacancy in the office of
county attorney shall arise in any county and
there is no licensed attorney residing in said
county who is eligible to be appointed to fill
said
vacancy,
the
board
of
county
commissioners is authorized and has the powe r
to employ special counsel from without the
county, who shall be designated and officially
known as the "acting county attorney" and who
during said employme nt shall be vested with
494

OPINIONS Of THE ATTORNEY GENERAL
all the powers and shall perform all the
duties of the county attorney, including the
filing o£ all complaints, informations, and/or
other proceedings for and in which the county
or state may be a party and the prosecution
and defense of the same to the same extent and
with the same f o r c e and effect as if he were
the regular qualified county attorney.
Said
attorney shall be paid a monthly compensation
not to exceed the monthly salary of the county
attorney.
Whene,·er any such attorney is
employed ,
the coun ty clerk of said county
shall certify to the attorney general the name
of such acting county attorney and the fact of
h~s employment.
(2)

Whenever any
licensed attorney
shall
residence in said county and become
eligible
to
hold
the
office
of
county
attorney, it shall be the dutv of the board to
appo~nt
such attorney to flll said vacancy,
and the employment of said special attorney
shall thereupon cease.
establ~sh

Thus,
a
l~censed
attorney who
is a
resident of
Musselshell County and a qualified elector as set forth
in Article IV, section 2 of the Montana Constitution and
section 13-1-111, MCA, is eligible t o be appointed
county a ttor ney .
In ans,..er to vour first question, if none of the
elig~ble licensed attorneys residing in th e county wish
to be appointed, they cannot be forced to serve.
In
that case, the board of county commissione rs should
proceed under section 7 - 4-2 702 , MCA, as though there are
no licensed attorneys in the county.
Your second and third questions concern a choice to be
made by the board of county commissioners as to which
eligible attorney to appoint.
The po~er to appoint t o
office carries ~ith it discretion in the exercise of the
power, and a valid appointment requires a choice by the
appointing power of the person appointed.
Horvath v.
~ayor of Cij~ of Anaconda, 112 Mont. 266, 273, 116 P . 2d
874, 878 ( fiT.
The stiltutes provide no specific:
proc edure for choosing ~hich applicant to appoint;
therefore, the board must provide a fair method of
evaluating the eligible applicants before making a
choice.
If there are eligible licensed attorneys residing in the
county, the board may choose to appoint one of them.
The issue is more complicated in a situation ~here the
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board of county commissioners does not wish to appoint
any of the interested licensed attorneys residing in the
county, but wou ld rather recruit an out-of-county
attorney who is willing to reside in Musselshell County.
ln my opinion, the board must appoint an eligible
licensed attorney residing in the coun ty unless an outof - county attorney whom the board pr<'fers to appoint
will be able to satisfy the residency and eliqibility
requirements by the time of his appointment.
In a
similar situation in 38 Op. Att'y Gen. No. 22 at 76
(1979), 1 noted that the attorney under consi deration
had declared his intention to reside on a permanent
basis in the appointinq county and was actively seekinq
a permanent residence in the appoin ting county. He was
also closinq out his. personal and business offices in
the other county while simultaneously establishinq a new
residence in the appointinq county .
I held that those
actions demonstrated a change in residence and an intent
to permanently reside in the appointing county.
If a
licensed a tt o r ney under cons1deration becomes a resident
of Mu sselshell County by the date of appointment, he
will be eligible for appointment.
I f not, an eligible
licensed attorney residing in the county must be
appointed. ~ 7- 4- 2702, MCA.

THEREFORE , IT IS MY OPI NION:
1.

If no licensed attorn ey in Muss els he ll County
wishes to be appoin t ed county attorney, the
boarrl of county commissioners should proceed
to fill the vacancy under section 7-4-27 (1 2 ,
MCA ,
as
though
th ere
we re
no
licensed
attorneys in the county.

2.

If
one
or
more
licensed
attorneys
are
residents of the county and wish to be
appointed, but the county commissi oners do not
want to appoint one of them, the county
co.m missioners may recruit and appoint an outof- county attorney only if the attorney will
be
a
county
resident
and
meet
other
eligibility
requirements
by
the
t ime of
appointment.

Very truly yours ,

Mll<E GREELY
Attorney General
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