
OPINIONS OF THE ATTORNEY GENERAL 

Act, SS 40-8-101 to 128, MCA , has a unique definition 
for purposes of that statute, and the 1981 amendment to 
the act cannot be viewed as modifying the licensure 
requirements i n section 53-4-402, MCA. See 
S 40-8-103(10), MCA ("'!pllacement for adoption' means 
the transfer of physical custody of a child with respect 
to whom all parental rights have been terminated and who 
is otherwise legally free for adoption to a person who 
intends t o adopt the child"). 

Lastly , this opinion should not be read as precluding 
physicians or attorneys f r om discharging their 
traditional medical and legal functions with respect to 
natural or possible adoptive parents. A physician may , 
for example, perform appropriate medical or 
psychological tests and testify concerning matters 
within his field of expertise relevant to a particular 
adoption proceeding. An attorney may similarly advise a 
party concerning adoption requirements and represent 
that party in adoption proceedings. Section 53-4-402, 
MCA, does not prohibit performance of these customary 
duties but it does preclude any person, including a 
physician or attorney, from procuring or soliciting 
adoptive home s for minor children. As indicated by 
Angel, the distinction between pr oper and improper 
conduct is clear. 

THEREFORE, IT IS MY OPINION: 

No person, including a physician or an attorney, 
may assist in procuring or selecting an adoptive 
home for a minor child, even if requested by the 
child's natural parents, unless licensed as a 
child-placing agency under section 53-4-402, MCA. 

Very truly yours, 

MIRE GREELY 
Attorney General 

VOLUME NO. 4 2 OPINION NO. 10 

ALCOHOLIC BEVERAGES - Consumption of alcoholic beverages 
on licensed premises after closing time; 
ALCOHOLIC BEVERAGES Operation of poker game on 
licensed premises during closed hours; 
GAMBLING Operation of poker game on premises of 
establishment licensed to sell alcoholic beverages 
during hours when establishment is required to be 
closed; 
ADMINISTRATIVE RULES OF MONTANA - Sections 42.12 . 123, 
42.13.106 ; 

30 

cu1046
Text Box



OPINIONS OF TKE ATTORNEY GENERAL 

MONTANA CODE ANNOTATED - Sections 16-3-304, 16-3-305, 
23-5-311, 23-5-321, 23-5-322: 
OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att'y Gen. No . 
67 (1977). 

HELD: 1. When an establishment licensed to sell 
alcoholic beverages is operated in conjunction 
with the lawful conduct of a poker game, the 
part of the licensed premises where alcoholic 
beverages are sold is not required to be 
closed off during the hours of closure set 
forth in section 16-3-304, MCA. 

2 . Persons on the licensed premises, including 
the poker room, may not consume alcoholic 
beverages during the hours of closure, even if 
the beverages were purchased prior to the 
closing time. 

James A. Johnson 
Shelby City Attorney 
860 Oilfield Avenue 
Shelby MT 59474 

Dear Mr. Johnson: 

18 March 1987 

You have asked my opinion on several questions which 
concern the request of a local bar owner t o conduct a 
poker game between the hours of 2 a .m. and 8 a.m. on the 
licensed premises but in a separate room adjacent to the 
bar area. 

The bar owner, who holds an all-beverage license, 
operates a poker game during bar hours 1n a room 
separated from the bar by a wall with windows and a 
door. The poker room has access to the outside , and the 
inside door may be locked to prevent persons in the 
poker room from entering the bar area. However, the 
rest rooms are located in the bar area, and persons in 
the poker room mus t enter the bar room in o rder t o use 
the rest rooms . 

The owner of the bar would like to conduct a poker game 
in his poker room after 2 a.m. and has inquired a s to 
the circumstances under which he may lawfully do so. My 
review of the provisions of sections 16-3-304 and 
16-3-305, MCA, as amended by the Legislature in 1985, 
leads me to conclude that, in the absence of l ocal 
regulations to the contrary, the inquiring licensee may 
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operate a poker 9ame on the licensed premises between 
the hours o! 2 a.m . and 8 a.m. without closin9 off the 
bar room: however, the licensee may not allow the 
consumption of alcoholic bevera9es on the licensed 
premises, includin9 the poker room, durin9 the hours of 
closure. 

Section 16-3-304, MCA, 
establishments licensed 
allows a ci ty or town 

sets the hours of closure for 
to sell alcoholic bevera9es and 
to further restrict the hours: 

Closing hours for licensed retail establish­
me nts. Except as provided in 16-3-365, all 
l~censed establishments wherein alcoholic 
bevera9es are so1d, offered for sale, or 9iven 
away at reta il shall be closed each day 
betwee n 2 a .m. and 8 a.m.; provided , however, 
that when any municipal incorporation has by 
ordinance further restricted the hours of sale 
of alcoholic beverages, then the sale of 
alcoholic bevera9es is prohibited within the 
limits of any such city or town durin9 the 
time such sale is prohibited by this code and 
in addition t:hereto during t:he hours that it 
is prohibited by such ord inance. Durin9 such 
hours all persons except the alcoholic 
beverage licensee and employees of such 
licensed establishment shall be excluded from 
the licensed premises . 

Section 16-3-305, MCA, provides a limited exception to 
the exclusion requirement in situations where the 
licensed establishment is operated in conjunction with a 
lawful business : 

Sale of alcoholic beverages during closed 
hOUrs unlawful -- lawful business need not be 
closed. Duringthe hours when the licensed 
establishments where alcoholic bAvera<Jes are 
sold at retail are required by this code to be 
closed, it shall be unlawful to sell, of fer 
for sale, 9ive away, consume, or allow the 
consumption of alcoholic bevera<Jes. When an 
establishment licensed to sell alcoholic 
bevera<Jes is operated in conj unction with a 
hotel, restaurant, bus depot, railway 
terminal, 9rocery store, pharmacy, or other 
l awful business other than that of the sale of 
alcoholic beverages, then such other lawful 
business neP.d not be closed. 

Section 16 - 3- 305, MCA, assumed its present form in 1985 
when the Le9islature enacted SB 357, entitled "An Act 
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Removing The Requirement That A Business Operated On The 
Same Premises As An Establishment Licensed To Sell 
Alcoholic Beverages Close Off From 2 A.M. To 8 A. M. The 
Part Where Alcoholic Beverages Are Sold. • Among o t her 
changes, the legislation specifically removed a 
provision from the prior version of section 16-3- 305, 
MCA, which required closure of that part of a licensed 
establishment where beer or liquor is sold whenever some 
other lawful business operated in conjunction with the 
licensed establishment remained open after 2 a.m. This 
change is significant since in State v. Perez, 126 Mont. 
15, 24 3 P.2d 309 11952), the Montana Supreme Court held 
that former sections 16-3-304 and 16-3-305, MCA, were 
violated when a licensee, who conducted a restaurant in 
conjunction with his liquor establishment, allowed 
patrons to din e and dance in the bar room after 2 a.m., 
even if no liquor was sold. The Court viewed the 
statutory terms "closed" and "excluded" as r e quiring the 
licensee to prevent admission to the liquor 
establishment, i.e ., the bar room, particularly where 
the restaurant business could be conducted without using 
the bar room. 

Interpreting the earlier version of these statutes, the 
Montana Department of Revenue adop ted a rule in 1975 
IS 42.12.123, ARM) which required the licensee to close 
off the facili t ies and equipment of the licensed 
premises from any on-premise,; gambling a c tivities during 
the hours of closure. This administrative rule required 
absolute closure of the bar room for all purposes . The 
rule was amended, effective February 15, 1985, to 
require only that the licensee restrict persons from 
gaining access to alcoholic beverages located in a r oom 
or service area which was used for the purpose of 
selling or serving alcoholic beverages. See 1985 MAR, 
p. 167. Following the enactment of --sB 357, the 
Department completely repealed section 42.12.123, ARM, 
effective August 16, 1985. See 1985 MAR, p. 1155. 

Several canons of statutory constr uction are relevant to 
your inquiry concerning the effect of 58 357. First, 
the intention of t he Legislature c ontrols the proper 
interpretation of a statute . Montana Department of 
Revenue v. American Smelting !. Ref1n"1ng Co., 173 Mont. 
316, 567 P.2d 901 !1977). Second, in construing an 
amendatory act, such as SB 357, the Legislature will be 
presumed to have intended to make some change in the 
existing law. Pilgeram v . Haas, 118 Mont. 431, 167 P.2d 
339 11946). Third, the title of an act is presumed to 
indicate the Legislature 's i ntent . Lastly, great 
deference must be shown to the interpretation given a 
statute by the agency charged with its administration. 
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Department of Revenue v. Puqet Sound Power 'Liqht Co., 
179 Mont. 255, 587 P.2d 1282 U9 18). 

I am guided bv ~hese rules of statutory construction to 
the conclusion that the 1985 amendments to sections 
16-3-304 and 16-3-305, MCA, removed any requirement that 
the local bar owner close off the bar room or restrict 
access to alcoholic beverages during closed hours in 
order to conduct another lawful business on the same 
premises. Since pokP.r is an authorized card qame under 
the provisions of section 23-5-311, MCA, and may be 
licensed and regulated by local governing bodies 
pursuant to sections 23-5-321 and 23- 5 - 322, MCA, I 
conclude that the operation of a poker game is a lawful 
business for purposes of section 16- 3-305 , MCA. While I 
have previously held that a city may restri~t by 
ordinance the hours of licensed gambling (37 Op . Att'y 
~en. No. 67 at 271A (1977)), state taw doP.s not prohibi t 
poker games during the hours of closure. In •.te absence 
of a local regulation to the contrary, a bar owner r ay 
lawfully conduct a poker game on th-. licensed premises 
between 2 a.m . and 8 a . m. 

However, the plain and unambiguous language of section 
16-3-305, MCA, absolutely forbids the consumption of 
alcohol ic beverages on the licensr 1 premises during the 
hours when the licensed establishm~nt is required to be 
closed . It is clear that the st11tute does not permit 
the consumpt ion of alcoholic beve r ages in the poker room 
or anywhere else on the licensed premises after 2 a.m., 
even if the beverages were purchased prior to 2 a.m. 

Finally, 1 call your attention to section 42 .13.106, 
ARM, which provides that a licensee may not change the 
manner o! operation of the licensed premises without the 
prior written consent of the Depilrtment of Revenue. If 
the local bar owner intends to conduct an a 11-night 
poker game, he must comply with the requirements o f this 
administrative rule. 

THEREFORE, I T IS MY OPINI ON: 

1. When an establishment licensed to sell 
a l coholic beverages is operated in conjunction 
with the lawful conduct of a poker game, the 
part or the licensed premises where a lcoholic 
beverages are sold is not required to b e 
closed off during the hours of closure set 
forth in section 16-3-304, MCA. 

2. Persons on the licensed premises, including 
t he poker room, may not consume alcoholic 
beverages dur• .g the hours of closure, even if 
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the beverages were purchased prior to the 
closing time. 

Very truly yours, 

MIKE GREfLY 
Attorney General 

VOLUME NO. 42 OPINION NO. 11 

lNDIANS - Applicability of personal property and motor 
vehicle taxes to interest jointly held by member and 
nonmember; 
MOTOR VEHICLES - Applicability of motor vehicle taxes or 
fees to interest jointly held by nonmember and member of 
an Indian tribe; 
PROPERTY, PERSONAL - Applicability of personal property 
taxes to interest jointly held by nonmember and member 
of an Indian tribe; 
TAXATION AND REVENUE Applicability of personal 
property and motor vehicle taxes to interest jointly 
held by nonmember and member of an Indian tribe; 
MONTANA CODE ANNOTATED - Sections 61-3-303, 61-3-312, 
61-3-422, 61-3-501 to 61-3-542 ; 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att'y Gen. 
No. 90 (1986), 39 Op . Att'y Gen. No. 45 (1981) , 37 Op . 
Att'y Gen. No. 122 (1978). 

HELD: The interes t of a nonmember in mo tor vehicles, 
mobile home , or personal property, whose tax 
situs is within the exterior boundaries of the 
Blackfeet Indian Reservation and which is held 
in joint tenancy or tenancy in common with a 
member of the Blackfeet Tribe, is subject to 
those state taxes generally applicable to such 
property. 

19 March 1987 

James C. Nelson 
Glacier County Attorney 
Glacier County Courthouse 
Cut Bank MT 59 427 

Dear Mr. Nelson: 

You have requested my opinion concerning the following 
question: 
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