
conclusiv 1 , we would be compelled to ignore 
the object a - d spirit of this legislation . 

53 A.L.R.2d at 496. 

While the factual basis of the South Dakota c ase is 
different from the one here, the principle it expresses, 
that the competitive bidding requirement serves an 
essential public purpose and should not be narrowly 
construed, i s one with which I strongly concur. 

THEREFORE, IT IS MY OPINION: 

A l ease with an option to purchase is subject to 
the requirement of section 7-5-4302, MCA, that it 
be competitively bid. 

Very truly yours, 

MII<E GREELY 
Attorney General 

VOLUME NO . 41 OPINION NO. 79 

LEGISLATURE - Dual offl. ~holding by member of Legis
latur e and municipal officer; 
MUNICIPAL GOVERNMENT - Dual officeholding by member of 
Legislature and municipal officer; 
PUBLIC OFFICE Dual officeholding by member of 
Legislature and municipal officer; 
MONTANA CODE ANNOTATED - Section 5-2-104; 
MONTANA CONSTITUTION - Article V, section 9 ; 
OPINIONS OF THE ATTORNEY GENERAL - 8 Op. Att ' y Gen. at 
393 (1920), 35 Op. Att'y Gen . No . 90 (1974), 40 Op. 
Att'y Gen. No. 46 (1984) . 

HELD: An elected mayor holds a "public office of a 
civil nature• as that phrase is defined in 
State ex rel . Barney v. Hawkins, 79 Mont. 506, 
257 P.-4ITI1927), and is thereby pr ohibited 
by article V, section 9 of the Montana 
Constitution from serving as a member of the 
Legislature while serving as mayor. 

348 

cu1046
Text Box



James R. Weaver 
City Attorney 
Drawer G 
Columbia Palla HT 59912 

Dear Mr. Weaver: 

15 August 1986 

You have asked my opinion on the following question: 

Does article V, section 9 of the Montana 
c~nstitution permit an elected mayor to serve 
simultaneously as an elected representative in 
the state Legisl ature? 

Your question requires an interpretation of article V, 
section 9 o f the Montana Constitution, and section 
5-2-104, MCA. Article V, section 9 provides: 

No member of the legislature shall, during the 
term for which he shall have been elected, be 
appointed to any civil office under the state; 
and no member of congress, or other person 
holdfil\ an office (except not ary public, or 
the iil1 itfa) under the United States or this 
state, shall be a member of the le,ialatii're 
dudnq his continuance in Offrci".Emphaais 
added.) 

Section 5- 2- 104, HCA, provides, in pertinent part: 

(2) A member of the legislature who is 
elected to other public office shall resign 
from the legislature prior to assuming the 
office to which he was newly elected . 

As you have mentioned in your opinion request, the 
question of dual officeholding by a member of the state 
Legislature and a municipal officer was addressed in 40 
Op. Att ' y Gen. No. 46 at 184 (1984). As cited i n that 
opinion, the most significant Montana case on dual 
officeholding is State ex r a l . Barney v . Hawkins, 79 
Mont. 506, 257 P, 411 (1927")." Barney sets forth a 
fiv~-pronged test for determining whether certain public 
offices are public offices "of a civil nature,• and are 
t hereby affected by the language of article v, section 9 
of the Montana Constitution. 
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(1) It must be created by the Constitution or 
by the Legi slature or created by a 
municipality or other body through authority 
co, ~~rred by the Legislature; (2 ) it must 
pos sess a delegation of a po4tion of the 
soverei gn power of govertllllent, to be exercised 
for the be ne f it of the public; (3) the ~owers 
conferred, and the duties to be discharged , 
mus t be defined, dire ctly or impl iedly, by the 
Legislature or through l egisl ative authority; 
(4) the duties must be pe r formed independently 
and without control of a superior power, other 
than t .he law, unless they be those of an 
inferior or subordinate office, created or 
authorized by the Legislature, and by it 
placed under the general control o f a superior 
body ; (5 ) it must have some permanency and 
cont~nuity, and not be only temporary or 
occasional. In addition, in this state, an 
o f ficer must take and f i le an official oath, 
hold a commission or othe r w,~i tten authority, 
and give n official bond, if the latter be 
required by proper authority . 

Barney, supra, at 528-29. 

Positions found to be civil offices u.nder article V, 
section 9 of the Montana Constitution (or its 
predecessor, article v, section 7) include a c ounty high 
school trustee, 8 Op. Att'y Gen. at 393 (1920), and a 
member of a local government study commission, 35 Op. 
Att ' y Gen. No. 90 at 252 (1974). 

I concluded in 40 Op. Att'y Gen. No. 46 at 184 (1984) 
that, in general, an office which is created by the 
Legi slature or by a municipality through authority 
conferred by the Legisl~ture i s a civil office under the 
state and therefore affected by a rticle V, section 9, 
Mont ana Constitution, if that office involves the 
exercise of the sovereign power of government. 40 Op. 
Att'y Gen. No. 46 at 184 (1984) s hould be consulted for 
a history of the constitutional provision and its 
various l ocal interpretations. 

The office of mayor is an off ice created by a 
municipality through authority c onferred by the 
Legislature. Tit. 7, ch. 3, MCA. The office of mayor 
is also vested with a portion of the sovereign power of 
government which is executive in character. 
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TBBREFORE, IT IS MY OPINION: 

An elected mayor holds a "public off ice of a civil 
nature• as that phrase is def ined i n State ex rel . 
Barney v. Hawkins, 79 Mont. 506, 257 P. 411 lT927), 
and Is thereby prohibited by a r ticle V, section 9 
of the Montana Constitution from serving as a 
member of the Legislature while serving as mayor. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 41 OP1NION NO. 80 

CONSOLIDATION - Recommendation of local government study 
commissions to consolidate law enforcement services; 
COUNTY GOVERNMENT - Recommendation of local government 
study commissions to consolidate law enforcement 
services ; 
LOCAL GOVERNMENT STUDY COMMISSIONS - Recommendation to 
consolidate services; 
MUNICIPAL GOVERNMENT - Recommendation of local govern
ment study commissions to consolidate services; 
M.ONTANA CODE ANNOTATED - Sections 7-3- 171 to 7-3-193, 
7-3-185, 7-3-187, 7-3-190. 

HELD: A local government s t udy 
supp~emental recommendation to 
serv~ces i s submitted to the 
governing bodies rather than to 

commiss ion's 
consolidate 
appropriate 
the voters. 

18 August 1986 

wm. Nels Swandal 
Park County Attorney 
Park County Courthouse 
Livingston MT 59047 

Dear Mr. Swandal: 

You have asked my opinion on several questions 
concerning the operation of local government study 
commissions . Sections 7-3-171 to 193, MCA, provide the 
mechanism by which a local governmPnt study commi ssion 
can recommend a change in government to be voted upon by 
the e lectorate. 
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