
the state program is not l ' mited to that fund. Second, 
sec tion 15-1-402, MCA, requires that a special fund be 
established for protested taxes; section 7-6-201, MCA, 
effectively authorizes conuningling of all •public 
money.• Third, section 15-1-402, MCA, specific ally 
directs the method and manner of the protest fund's 
distri bution. Section 7-6- 201, MCA, is substantially 
less detailed, requiring in subsection (4) only that the 
deposits "shall be subject to withdrawal by the 
treasurer or town clerk in such amounts as may be 
necessary from time to time. • Finally, aside from the 
differing condi tiona for the deposit, inv.:>stment, and 
withdrawal of monies subject to sections 7-6-201 and 
15-1-402, MCA, the obligation to deposit •public money• 
into interest-bearing accounts was established in 1913 
(1913 Mont. Laws, ch . 88), but the comp· · able provision 
in s e c t ion 15- 1-402, MCA, was not added ur.~il 1977 (1977 
Mont . Laws, ch. 394). Quit e obviously, there would have 
been no need for the modification to section 15-1-402, 
MCA, if section 7-6-201, HCA, had already accomplished 
the desired result. See Crist v . Segna, 38 St. Rptr. 
150, 152, 622 P.2d 102s;-1029 C1981); State!!~ City 
o f Towns end v. D. A. Davidson, Inc., 166 Mont. 104, 109, 
531 P.2d 370, 372 (i975). In sum, sections 7-6-201 and 
15-1-402, MCA, operate independently, and section 
7-6-204(1), MCA, is thus inapplicable to interest 
accrued on protest fund amounts. 

THEREFORE, IT IS MY OPINION: 

Interest accrued on amounts held in a protest fund 
established under section 15- 1-402, MCA, must be 
distributed to the affec ted taxing units in the 
same propor tion as the tax amounts in the fund are 
paid to those units. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 41 OPINION NO. 61 

COUNTY COMM~SSIONERS Authority to 
improvement district to improve petitioned 
HIGHWAYS Petit ioned county roads 
definition in S•.!cti on 7-12-2101 (11), HCA; 
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RORAL SPECIAL IMPROVEMENT DISTRICTS Authority to 
improve petitioned county roads and duty to maintain 
them; 
MONTANA CODE ANNOTATED - Sections 7-12-2101 (11), 7-12-
21021 7-12-21611 7-12-41021 7-14-21021 7-14-2103 (2) o 

HELD: 1. A rural special improvement district may be 
created to improve a county road which bas 
been established by petition. 

2. If a district is created for that purpose, the 
district is responsible for the costs of 
maintenance and repair of the road . 

Mike Salvagni 
Gallatin County Attorney 
Law and Justice Center 
615 South 16th Street 
Bozeman HT 59715 

Dear Mr. Salvagni: 

2 May 1986 

You h ave requested my opinion on the following 
questions : 

1. May a board of county commissioners 
create a rural special improvement 
district to improve a county road which 
bas been established by the county r oad 
petition process? 

2. If a rural special improvem.ent district 
may be c ... e ated to improve a county road 
established by petition I what entity is 
responsible for the maintenance of the 
improved road? 

Regarding your fi st question, section 7-12-2102 1 MCA 1 

authorizes the creation of rural special improvement 
districts. It s tates in pertinent part: 

(1) Whenever the public 
convenience may require 1 the 
commissioners is hereby 
empowered to order and 
improvement districts outside 
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lncorpoxated t owna and c ities for tbe purpose 
of building, construct ing, or acquiring by 
purchase one or more o f the iiQProvements of 
the kind uesc ribed in 7-12- 4102, in or for the 
benefit of the special ilnpro11ement d istrict. 

The improvements authox ed in eection 7-12-4102, MC\, 
include paving or repaving ~streets , avenues, alleys, or 
pl aces or public ways.• S 7-12-4102(2) (c) (Hi), MCA. 
I n your ~emorandwm you questioned the interpretation of 
tbese terms to inc lude "roads.• It is my Opinion that 
•streets• and "public ways• both in.clude "roadu . • 
Sec t i on 7-12- 2101(11), HCA, defines •street• t o mean 
• avenues 1 hicthways, lanes, alleys 1 croasinqs or 
intersections, courts , and places which have been 
dedicated a nd accepted a ccording to the law or in common 
and undispute d use by the public for a period of not 
les s than 5 years." In your memorandUJ:J you interpreted 
the defin i t.ion to include only streets , a lleys 1 etc., 
that are dedicated or l n c ommon and undisputed use. I 
do not i nterpret the definition that way. The 
definition r e fers to avenues, highwaye , etc., and places 
~hich have been dedicat ed. l :f the Legis.Lature"lii:d meant 
to modify illthe terms in the definition with ~which 
have been dedicated• i t woul~ have so indicated by 
placing a comma after •places. • See Sutherland 
Statutory Construction S 12.15, p. 1rs- f4th ed.). 
Statutes can be axpZ"e aad onoly in worda , wtU.ch 1n tw:n 
must be loqically i nterpreted according to qrammat:ical 
and statutory rules. State ex rel. Stafford v. 
Fox-Great Falls Theatre Corporation, lU Mont. 52, 132 
J'. 2d 689. 696 (1943) • 

I.n any event, tbe term ~public ways• in section 
7-:2-4102 f2) (c) , MCA, would undoubtedly include roads. 

Therefore 1 the boal'd o! county commissioners h<te 
authority t o order the creation of a rural apecia~ 
improvement district to improve a county road that vas. 
established by pet itio n. 

Reqardinq your next question, in your memora.ndum you 
indi cated that the proposed rural special improvement 
district will be as• essed only for pavinq the c ounty 
r oad in question and not for maintaining it. 

Se c tion 1-12-2161, MeA, requi_res the board of county 
~ommissionera to estimate the cost of maintQini ng , 
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preserving, or repairing the improvements in each 
district, and to levy and assess all the property within 
the district for the entire cost. The statute must be 
read, and the legislative intent determined, acco;. ding 
to the clear meaning of the language used. Rie~son v. 
State, 188 Mont. 522, 614 P.2d 1020, 1023 (1980T:----

The Legislature evidently intended rural 
improvement districts to be .responsible for the 
maintenance and repair as well as the 
improvement. 

spec ial 
coats of 
initial 

In your memorandwu you mentioned a possible confli ct 
with section 7-14-2103(2), MCA, which requires the board 
of county commissioners to maintain county roads which 
were petitioned for by freeholders. This statute does 
not create a conflict. Section 7-14-2102, MCA, 
authorizes the board o f county comm.iasionera to do 
whatever is necessary for the best interests of the 
county roads. The rural special improvement district 
statutes empower the board of county colllllliasioners to 
establish a district to assess &nd levy the taxes for 
improvements and maintenance in the district, and to 
generally administer the district. Therefore, even 
though the rural special improvement district pays for 
the maintenance of the road, the board of county 
commissioners is still administering t he maintenance of 
the road. 

Moreover, the requirement that the board of county 
commissioners maintain a petitioned county road does not 
mean that the board is : equired to pave and improve it. 
The board is only required to do whatever is necessary 
for the best interest of the road. S 7-14-2102, MCA. 
Obviously, the location of the road and the lll!lount of 
traffic are primary considerations in the kind of 
maintenance provided. 

Finall y, the rules of statutory construction necessitate 
interpreting the various statutes pertaining to 
maintenance of county roads to make each statute 
operative . See Cottingham v. State Board of Bxllllliners, 
134 Mont. l,:f28 P.2d 967, 919 (1958). --

On this basis, I conclude that if a rural special 
improvement distric t is established to improve a county 
petitioned road, the district must be assessed and 
levied for the road's maintenance and repair. 
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THEREFORE, IT IS MY OPINION: 

1. A rural special improvement district may be 
created to improve a county road which has 
been established by petition. 

2. If a district is created for that purpose, the 
district is responsible for the costs of 
maintenance and repair of the r oad. 

Very truly yours, 

HUB GREELY 
At torney General 

VOLUME NO. 41 OPINION NO . 62 

CONSERVATION DISTRICTS - Application of Streambed Act 
permit process to irrigator altering streambed to divert 
water· 
NATURAL RESOURCES - Application of Streambed Act to 
irrigator altering streambed to divert water; 
SOIL AND WATER CONSERVATION - Application of Streambed 
Act permit proce«~s to irrigator altering st.r eambed to 
divert water; 
WATER AND WATERWAYS - Application of Streambed Ac t 
permit process to irrigator altering streambed to divert 
water; 
ADMINISTRATIVE RULES OF MONTANA - Sections 3 6 . 2. 4 04 to 
36.2. 406; 
MONTANA CODE ANNOTATED - Sections 75-7-102, 75-7-103, 
75-7-113, 75-7-117, 75-7- 122, 75-7-123; 
OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att ' y Gen. No. 
15 (1977), 39 Op. Att'y Gen. No. 2 (1981), 40 Op. Att'y 
Gen. No. 71 (198 41. 

HELD: In accordance with the Natural Streambed and 
Land Preservation Act of 1975, an irrigator 
must apply for a 310 permit before altering a 
stream channel to divert water. 

Ted L. Mizner 
Powell County Attorney 
Powell County Courthouse 
Deer Lodge MT 59722 

19 May 1986 
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