If an opinion issued by the attorney general
conflicts with an opinion issued by a city
attorney, county attorney, or an attorney
employed or retained by any state officer,
board, commission, or department, the attorney
general's opinion shall be controlling unless
overruled .£l a state dutrlct court or the
supreme court.- [Emphasis added.)
The opinion in the instant issue was not expressly
overruled by the declaratory judgment.
Although the
parties to the issue are bound by the judgment, it is
questionable that this judgment can serve as binding
precedent for all judicial districts.
As chief legal
officer and legal advisor, the Attorney Genera l need not
be bound by district court declaratory judgments in
actions to which he was not a named party and which do
not explicitly overrule a previous opinion.
Although
the district court opinion is entitled to weight, the
Attorney General may reach a contrary result in his
interpretation.
The
previous
opinion
regarding
compensation of county clerks, 39 Op. Att'y Gen. No. 7
at 27 (1981), remains valid .
THEREFORE, IT IS MY OPINION:
1.

A board of count y commissioners may not
provide additional compenaation to a county
clerk and
recorder who
is
an
election
administrator in addition to the clerk's
statutory salary.

2.

A declaratory judgment by a district court
does
not
supersede
a
previous
Attorney
General's Opinion where the district court
does
not explicitly o verrule
the
prior
opinion .

Very truly yours,
MIKE GREELY
Attorney General
VOLUME NO. 41

OPI.NION NO. 3 4

ATTORNEYS - Authority of county commissioners to employ
private attorneyi
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ATTORNEYS - Authority of county official to retain
defense counsel;
ATTORNEYS GENERAL - Supervisory authority over county
attorney;
COUNTIES - Obligation to pay defense-related expenses of
county official;
COUNTY ATTORNEYS - Consent for employment of private
attorney;
COUNTY COMMISSIONERS - Authority to employ private
attorney;
COUNTY OFFICERS AND EMPLOYEES - Authority to retain
defense counsel;
MONTANA CODE ANNOTATED - Sections 2-9-101,
2-9-305,
2-15-501 (5)' 7-4-2707' 7-4-2708' 7-4-2711 (1), 7-5-2101,
7-5-2104, 7-6-2323, 37-61-403;

OPINIONS OF THE ATTORNEY GENERAL - 1 Op. Att 1 y Gen. at
190 (1905), 37 Op. Att'y Gen. No. 63 (1977), 37 Op.
Att'y Gen. No. 1 71 (19781.
HELD: 1.

A county
attorney may
not
unreasonably
withhold his consent to the employment of
another attorney by the board of county
co.m missioners to perform legal services in
connection with the civil business of the
county. The decision of a county attorney to
withhold his consent is subject to the
supervisory authority of the Attorney General.

2.

An elected county officer is not required to
obtain the consent of the county attorney or
the county commissioners in order to retain
counsel in defense of a suit brought by the
county attorney pursuant to section 7-6-2323,
MCA.
The county must reimburse the officer
for legal fees incurred in the defense of the
action unless an exclusion, as provided in
section 2-9-305(6), MCA, applies.
8 November 1985

Ed A. Miller, Chairman
Big Horn County Board of Commissioners
P.O. Drawer B
Bardin MT 59034
Dear Mr.

Mill~r:
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I have received your l etters of September 17 and 18,
1985, requesting my opinion on two issues of concern to
the board.
I
have also received correspondence
regarding the same matters from Commissioner Jim
Ruegamer and County Attorney Clarence Belue.
Your first inquiry concerns section 7-4-2708 , MCA, which
provides:
In any county, the county commissioners may,
upon consent of the c ounty attorney , employ
any other attorney licensed in Montana to
perform any legal service in connection with
the civil business of the county.
As I understand the background for the inquiry, Big Born
County is a defendant in four lawsuits pending in state
and federal court .
The county attorney is presently
representing the county in these suits following the
board's decision to terminate the services of a private
attorney who had been employed by the board upon the
recommendation and with the consent of the county
attorney.
Although the board wishes to hire another
private attorney, the county attorney has withdrawn his
consent to the employment of other counsel and has
indicated that he will continue to represent the county
in a private capacity in the four lawsuits .
Section 7-4-2708, MCA , together with section 7-4-2707,
MCA, was enacted by the Montana Legislature in 1979 to
provide for the rendition of county legal services by
persons other than the county attorney.
At least with
regard to first-class colmties, the 1979 statutes
require the consent of thtl r.ounty attorney for the
employment of outside counsel to perform legal services
for the county, but do not expressly provide for
resolution of disagreements between the commissionars
and the county attorney regarding the necessity for
employing outside counsel.
Section 7-4-2711(1), MCA, provides that the county
attorney is the legal adviser of the board of county
commissioners and must defend a ll suits brought against
his county. Be may not accept a fee i n addition to his
salary as county attorney for the defense of such
lawsuits.
See,~' 37 Op . Att'y Gen. No. 63 (1977).
It is not o nly the duty, but also the right and
privilege of the county attorney to represent the county
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!n mattera of law in which the county is int.ereatec!,
2 7 C .J .8. District ~ P1osecutinq Attorneys
s 12(11.

~

sec tion 7-5-2104, ~ , provides that the board of county
commissioners bas jurisdiction and power to direct and
control the prosecution and defense of all suits to
which the county is a party. Tbis grant of authority is
consi stent with the responsibilit y of the county
commissioaera, set f orth in section 7 -5-2101, MCA, to
represent the co unty and have the care of the county
p roperty and the management of the business and concerns
of the county.
Such statutory authority has been held
to clearly embrace the power to designate and employ
specia.l counsel to repJ:esent the county ' s interests,
even where the county attorney has a duty imposed by
statute to provide legal representation for the county.
~Reed v. Go~ey, 91 P. 10 ~3 (Wash . 1907).
The consent required by section 7-4-2708, MCA, serves at
lea!'t two purposes:
(1) It provides notice to the
county attorney in those situations wbeJ:e the county
commissioners have not consulted the county attorney
regarding outside counsel or the county attorney has not
himself suggested the commissioners employ outside
counsel, and (2) it allows the county attorney to review
the need for employing outside counsel to perform legal
services wb1ch might othervise be performed by the
county attorney without a.d ditional expen se to the
county.
Getlerally, the county attorney and the board of county
collllllissi oners stand in tile same position as that of
attorney and client with regard to the civil legal
business of the county; where cont~:ol f lit-igation is
pLaced with the board, the county attorney should act
under its direction.
See 27 C.J.S. District and
Prosecuting Attorneys S 12(5).
This may 1.nclUde
withdrawing and consenting to the employment of special
aounael. There are numerous reasons why the board may
wish to employ speci .. l counsel. The county attorney's
absence, illness, refusal t o act , differences on public
policy, peraonaJ. cordlicts, or pressure of official
business may eff ectively leave the county vithout
necessary counsel , even in a grave emergency, or the
litigation may involve conflicts between departments or
officers of the county.
The board should not be
precluded from empl oying special couJUJel as reasonably
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required under such circumstances. See 56 Am . Jur. 2d
Municipal Corporations SS 220, 221; 1 Op . Att'y Gen. at
190 (1905).
Although section 7-4-2708, MCA, requires consent of the
county attorney for the employment of special counsel,
the statutes and authorities discussed above lead me to
conclude that such consent may not be unreasonably
withheld where the board has compelling reasons for its
decision. Except in the most unusual circumstances, the
county attorney should defer to the board's decision to
employ special counsel.
If the county attorney
disagrees with the board and withholds his consent, the
board may request that the Attorney General review this
conclusion
and
exercise
supervisory
power,
if
appropriate, over the county attorney, pursuant to
section 2-15-501(5), MCA, by directing the county
attorney to consent to the employment of special
counsel.
It is my opinion that the board of county commissioners
may select and employ special counsel to dafend the
county in lawsuits.
The county attorney may not
unreasonably withhold his consent to the employment of
any other attorney for that purpose. If the board and
the c ounty attorney disagree on either the need for
special counsel or which attorney should be employed,
the board may r equest the Attorney General to exercise
his supervisory authori t y over the county attorney .
Special counsel may assist the county attorney in the
case or may be substituted for the co· nty attorney,
pursuant to section 37-61-403, MCA.
second inquiry concerns a claim submitted by a
private att orney for services rendered to the county
clerk and recorder and two county commissioners .
From
the correspondence it is not clear whether the services
were rendered in connection with the defense of a civil
action brought by the county attorney in the name of the
county against the county officers, or whether the claim
concerns the attempted filing of a criminal action and
subsequent appeal to the Montana Supreme Court.
However, you limit your question to the civil action and
ask whether these elected officials have the right under
sect ion 2- 9-305, MCA, to be reimbursed for legal fees
incurred for their defense if the county attorney and
the county commissioners have not given specific consent
to the officials to retain private counsel.
~our
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Section 2-9-305, h CA , provides for the i mmuniut ion,
defense , a nd indemnificat ion o f public officers and
1ploye e s civilly sued f er their actions taken within
the co urse and s cope o f their employment. This statute
makes no exception for sui ts brought b~ the gove r nment.a l
entity empl oyer against i ts own off icers .
An
a c tion s eeki ng to recover funds
from county
comm.i ssio ners a nd the county clerk and recorder, brought
by the county attorney pursua nt to section 7-6-2323 ,
MCA, is clearl y a noncriminal action brought against
employees of the county for actionable conduct committed
while apparent l y acting within the course and scope of
their offices or employment.
Thus, the county is
required by l aw to defend the action on behalf of the
employees and indemnify the empl oyees unless one of four
specif ied except ions applies.
SS 2-9-101 (2), (3), (5);
2-9-305 (2), MCA.
The exc eptions or exc lusions are set
forth in s ubsection (6) of section 2-9-305, MCA, as
follows:

In
a
noncrimina~
action
in
which
a
governmental
entity employee is a party
defendant, the employee may not be defended or
indemnified by the employer for any money
judgments
or
legal
expenses,
including
attorney fees, t o which the emp~oyee may be
subject as a result of the suit if a judicial
determ.i nation is made that:
(a) the conduct upon which the claim is based
constitutes oppression, fraud, or malice, or
for any other reason does not arise out of the
course and scope of the employee's employment;
(b) the conduct of the employee c onstitutes a
criminal offense as defined in Title 45,
chapters 4 through 7;
(c) the employee compromised or settled the
c laim without the consent of the government
entity employer; or
(d)
the employee
failed or
refused
to
cooperate reasonably in the defense of the
case.
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Pursuant to section 2-9-305 (3), MCA, an elected county
officer having no supervisor would normally be required
to give notice of the action to the county attorney, who
is the legal officer of the county. However, since the
action was brought by the county attorney in t he name of
the county, I conclude that no such notice would be
necessary in this instance, nor would the county, as a
named plaintiff, be able to provide a direct defense.
Subsection (3) then allows the county officer to retain
other counsel and requires the county to pay all
expenses relating to the ret ained defense unless one of
the subsection (6) exclusions applies.
Subsection (4)
of section 2-9-305, MCA, again m~tkes it clear that the
county must indemnify a county officer for attorney fees
incurred by the officer in such a noncriminal action
unless the conduct falls within the subsection (6)
exclusions
Section 2-9-305, MCA, does not require the defendant
county officer to obtain consent from the commissioners
and the county attorney in order to retain other counsel
where the county refuses or is unable to provide a
direct defense to the action. 'J'he provisions of s ection
7-4-2708, MCA, do not apply where the suit is brought
against a county official individually and his retained
counsel is not representing the county. See, ~· 37
Op. Att'y Gen. No. 171 (1978).
It is my opinion that no such consent is required under
section 2- 9- 305, MCA, and the commissioners and the
clerk and recorder should be reimbursed by the county
for leqal fees incurred in defense of an action brought
under section 7-6-2323, MCA, unless it is determined
that an exclusion provided in section 2-9-305 (6), MCA,
applies. If there has not been a judicial determination
concerning the subsection (6) exclusions, the county may
proceed under subsection (7) to determine whether the
exclusions apply.
In the event of a dispute , this
subsection allows the county to clarify its obligation
to the county officials by commencing ' declaratory
j udgment action or other leqal action.
THEREFORE, IT IS MY OPINION:
1.

A county attorney may not unreasonably
withhold his consent to the employment of
another attorney by the board of county
commissioners to perform legal services in
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connection with the civil business of the
county. The decision of a county attorney to
withhold his consent is subject to the
supervisory authority of the Attorney General.
2.

An elected c ounty officer is not required to

obtain the consent of the county attorney or
the county commissioners in order to retain
counsel in defense of a suit brought by the
county attorney pursuant to section 7-6-2323,
HCA,
The county must reimburse the officer
for legal f ees incurred in the defense of the
action unless an exclusion, as provided in
section 2-9-305(6) , MCA, applies.

Very truly yours,
MIKE GREELY
Attorney General
VOLUME NO. 41

OPINION NO. 35

CONSTITUTIONS - R.ight to pr.ivacy regarding merit pay
awarded pursuant to plan devised by school district
trustees;
EDUCATION - Merit pay of school diatr.ict administrators;
EMPLOYEES, PUBLIC - Right to privacy regard.ing merit pay
of school district administrators;
PRIVACY
Constitutional right to p rivacy regarding
merit pay of school dist.r ict administrators;
PUBLIC
FUNDS
Merit
pay
of
school
district
administrators awarded pursuant to plan, appropriated
from school district general fund;
SCHOOL BOARDS - Right: to privacy regarding board of
trustees' plan allowing for merit pay;
SCHOOL DISTRICTS - Right to privacy regarding merit pay
awarded pursuant to plan devised by school district
trustees;
MONTANA CODE ANNOTATED- Section 20-3-324(8);
MONTANA CONSTITUTION - Article II , s ection 10;
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att' y Gen .
No. 109 (1980).
HELD:

The administrators of School District No. ? do
not have a constitutionally-protected right to
privacy regarding the amount of merit pay
awarded to them pursuant to the district's
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