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HELD : 1. A d istrict board of health formed pursuant to 
section S0-2-107, MCA, stands in place of the 
county boa rds of health of those counties that 
formed he district . 

2. A district 
responsibility 
advisor . 

board of health 
of providing its 

has 
own 

the 
legal 

3. The counties forming a district board of 
health are responsible for providing the 
insurance for the district board of health . 

Gerry M. Bi ggins 
Golden Valley County Attorney 
Golden Valley County Courthouse 
Ryegate MT 59074 

Dear Mr. Biggins: 

75 

6 August 1985 



You recently requested my opinion concerninq the 
followinq qcestions: 

l. Is 11 district board of health created in 
addition to, or in pla.ce of, county 
boards of healtb? 

2. Who l a the legal a dvisor for a district 
board of health? 

3 . Who is responsible for obt.1inJ.n9 
insurance for a district board of health? 

Section S0-2-10~, MCA, states in pertinent part: 

County boardtl ~ health. (1 ) There is a. 
county board o f .ealth i " each county •.•. 

Section 50-2-101 , KCA, authori'Zes two or more adjacent 
cc>unties to fo:rom 11 dist~ict boar'Cl of health by mutual 
ACJreement. SectJ.OI'I 50-Z · 107, MCA, states in pertinent 
part: 

(1) ~ mutual afreement, two or more adjacto nt 
counties may un te to create a district boa~d 
of health .... (Emphasis added.] 

A di~trict board of health iR R local bo~d of he•lth, 
S 50-2-101 (3l , ~CA. As a local board of health the 
district board of health must comply with section 
50-2-116, MCA , prescribing the powers and duties of 
local boards of health. 'l'he health oUicer of the 
district board of healtb, appointed pursuant to section 
50-2-117, MCA, mus t comply with section 50- 2- 118, MCA, 
which sets out the powers and duties of local health 
offi .. e re. 

County boards o~ bea,ltb are also local boards of health. 
S S0-2-101(3), KCA. Both a county board of health and a 
loc.d health officer must comply with the powers and 
duties of local boards of heal.tb and the potrera and 
duties of local heelth officers prttscribecl ,by section 
50-2-116, MCA, and seetion 50-2-118, MCA, respectively. 

Section ~o-2-104, MCA, appears to mandate the creation 
of a county board of health in each county. In 
contrast, a~ tion 50-2-107 , MCA, qrants the 
tUscretionary PQVer to adJacent counties to \mite to 
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form district boards of health. If read literally 
sections 50- 2- 104 and 50-2-107, MCA, would seem to 
require each county to have a ~unty board of health 
even if the county is also a m~ ~r of a district board 
Of health. Such an interpretat1on is 1 however , 
unreasonable because all local boards of health have the 
same p~ers and duties pursuant to section 50- 2-116, 
MCA. • f a 11 counties were required to have a county 
board of health in addition to a district board of 
health, there would be .a duplication of services in 
those count ' es belonging to district boards of health. 
Such a result would render the creation of district 
boards of health meaningless. The Legislature does not 
erform useless acts. Rish v. Montana State Prison , 161 

Mont . 297, 301, 505 P.2d 891, 893 (1973). 

A dis trict board of health stands in •o• of the county 
l':>arda of heal th in thosl:' counties which formed the 
district board of health. Once a county joins a 
district board of health there is no need for the count y 
to Maintain a county board of health . 

With respect to your question concerning the legal 
advisor for district boa~ds of health, the county 
attorney is the leqal advisor of the board of c"unty 
commissioners. S 7-4-2711, MCA. Section 7-4-2711, HCA, 
states in pert1nent pa~t: 

County attornei to be legal advisor of county 
and other s dTviSlons. (l) The countv 
attorney is the leqal advisor of the board of 
county commissioners. e must attend their 
meetings when required and must attend and 
oppose all claims and accounts against the 
county which a~e unjust or illec;al. Be ~uet 
defend all suits brouqht against this county. 

The county attorney must also •perfo~ such other duties 
as are prescribed by law. • s 7-4-2717, MCA. 

'l'he Legislature h:.a specifically enumerated the duties 
of the county attorney concerning other types of 
districts. See, ~- S 7-4-2711, MCA. It bas rem~ned 
silent: a s to whether the county attorney is the leqal 
a<Svisor to a district board of health. ln the absence 
of 8 specific statutory mandate, th• county attorney is 
not tbe legal advisor to a district board of health. 
See •o Op . Att'yGc ., . No. 27 (19831. 
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The Legislature has provided the district board ot 
health the power to e111ploy necessary qualified C'taff. 
5 50-2-116(l}(c), MCA. A leqal advisor ia doubtless a 
necessary member of the staff of a district board of 
health. The district board of healtb bas the 
responsibility of providing ita own leg~l advisor. 

Your third question concerns the responsibility for 
obtaining inattrance for di.Ait.rict boards of ~ut.b. 'l'be 
legislative intent ' f the Tort Claims Act, SS 82-4301 to 
4305, R.C.M 19•67, now entt.Ued the Liability Exposure 
and Insurance Coverage Act, SS 2-9~101 t o 805, MCA, was 
to make cities and other political subdivisions , rather 
than the State, re•ponsible for the negligence of tlleir 
employees. State v. District Court. o f the 'llti.rteentb 
Judicia.! Oiatrlct, 170 Mont. is, 20, ~OP':'2d 382, 384 
11976). Section 2-9-102, lfCA, provides in pertinent 
part: 

Governmental entities liable for torts except 
!!. seec:lfleally provided ~ legislature. 
Every governmental entity is subjec t to 
liability for ita tort~ and those of its 
employees acting within the scope of the.l.r 
ea~ployment 

A governmental entity includes political au.bdivisiona 
which, iJ1 turn, include (!OIU\tleM. s 2-9-101{3) Mid (5), 
MCA. If a political subdivision desires to procure 
inauran~e. it may do so pursuant to the provisions set 
out in aeetioAa 2-9-211 and 2-9-212, MCA. 

As a political subclivi•ion, a county is the provider of 
in8UTGce of ita employees and agents, ttnde.r t.he above 
•te -Utes. Since a district board of health is created 
t>~ 1 ta member counties, those cottnties are responsible 
tor providing insurance for their di • trict board of 
health. 

rRZPZFORB, IT IS HY OPINION: 

1. A district bo.erd of healUI f ona. pursuant to 
section 50~2-107, MCA , stand• a place of tbe 
county boards of }Walth of those. c011nties that 
formed the district. 
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2 . A district board of health baa the 
reaponaib ' lit.y of providing its own legal 
advisor. 

) . The counties forming II diatrict bQa;r.J of 
health a re responsible for providing the 
insurance 

Very truly yours , 

HI.KB GRB&LY 
Attorney Gene~al 

for the dist rict board of health. 
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BDUCA'l'ION, fUGBBR - Authority of Board of Nursing to 
require l icense applicant to hold college degr,~s 
LICENSES, PROFESSIONAL AND OCCUPATIONAL - Authority of 
Board of ll~~rsin9 to requi.re license applicant to hold 
college degrees 
NURSES, PRACTICAL - Authority of Board of Nursing to 
require license applicant to hold college de<}reer 
NURSES, RBGIS'l'ERBD - Authority of Board of Nur111in9 to 
require license applicant to bold college degree; 
NDRSUG, BOARD OF - Authority to require license 
applicant to hold college degTees 
MONTANA C.ODt NmOTATEP - kction• Z-4-JOS, 
37-1-131, 37- 7-302, 37-8-"'' , 37-8-202, 
37 - 8-405, 37-8-415, 37-10-30J, 37-17-302, 
MONTANA LAWS OF 1981 - Ct &pter 248 . 

20-15-108, 
37-8-301, 

37-21-3011 

REt.D: The Board of Nure~ng doea not have the 
aut.hority to requi.re applicanta for 
profeaaional or practical nuraing licenees to 
bold a spec ific college degree ae a 
qualification ~or initial l i naure. 

Donna Small, R.N . 
Preaident, Montana Board 

of Nuraing 
Depart.al&nt of COIIIIbe:rce 
1424 • tnth Avenue 
He l na NT 59620-0401 

7 Augu111t 1985 
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