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MONTANA CODE ANNOTATED - Sections 15-16-401,
15-16-402(1), 15-16-403,

HELD: 1. Local tax liens on personal or real property
have priority over liens of  privute
mortgagees.

2. When federsl mortgages are involved, the rule
regarding priorities between local taxes and
those mortgages is: PFirst in time is first in
right, <unless federal statute provides
otherwise,

3. Under 15 U.S5.C.A. § 646, SBA 1liens are
subordinate to local tax liens.

5 November 1984

J. Allen Bradshaw
Granite County Attorney
Granite County Courthouse
Philipsburg MT 59858

Dear Mr. Bradshaw:

You requested an opinion concerning the priority of
local tax liens in relation to federal and other
mortgage liens.

Montana law expressly confers priority of tax liens on
personal property. Section 15-16-402(1), MCA, provides:

Every tax due upon personal property is a
prior lien upon any or all of such property,
which 1ien shall have 25§¢aﬂgn:a L
other lien, claim, or emand upon suc

property, and except as hereinafter provided,
every tax upon personal property is also a
lien upon the real property of the owner....
[Emphasis added.]

There is no such provision for liens on real property.
The tax statutes read as a whole, and the federal case
of United States v. Christensen, 218 F. Supp. 722
(D. Mont. 1963), however, lead me to conclude that tax
liens on real property have priority over mortgage and
other private liens.
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1 agree with the holding in Christensen that the
£ ing statutes and cases compel the conc.usion that
tax giin- on real property take priority ove: mortgages.

Your next guestion concerns the priority of local tax
liens in relation to federal mortgages. The answer to
this guestion depends on the particular federal
mortgages involved.

Ordinarily, the rule regarding the priority of federal
mortgage liens in relation to local tax liens is: The

firgt in time is first in right. ©D.S. v. Ri Ixon
Mines, 251 F.2d 145 (34 Cir.), cert. denfed, U.S5.

1958) . In certain cases, federal atatutes override
the "“first in time" rule. Title 15 U.8.C.A. § 646
subordinates SBA (Small Business Administration) liens
to state and local tax liens, when state law gives tax
liens priority over mortgages. United States v.
Christensen, supra, held thet tax liens In Montana are
superior to all other liens, and are therefore superior
to SBA liens.

In conclusion, local tax 1liens have priority over
private mortgages. When federal mortgages are involved,
the rule is that first in time is first in right, unless
federal law changes *he rule, as with SBA liens. SBA
liens are csubordinate to local tax liens in Montana.

THEREFORE, IT IS MY OPINION:

L Local tax liens on personal or real property
have priority over liens of private
mortgagees.

2. When federal mortgages are involved, the rule
regarding priorities between local taxes and
those mortgages is: First in time is first in
right, unless federal statute provides
otherwise.

3. Under 15 0.S.C.A. § 646, BSBA liens are
subordinate to local tax liens.

Very truly yours,

MIKE GREELY
Attorney General
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