
aasiatance program and provide protective services for 
children and adults pursuant to Titles 41 and 5J.• Thi• 
tran•fer is termed "state assumption" which is defined 
in section 53-2-802 (7) , MCA , as •the transfer to the 
department [of Social and aehabilitation services! for 
the county by the board of county commissioners of all 
powers and duties, including staff personnel as provided 
in 53-2-301 through 53-2-307 and public assistance and 
protective services \)rovided by the county department 
[of P\lblic welfare] pu~suan.t to Titles 41 a ~ d 53. • Read 
toqether, these provisions indicate that the Department 
of Social and Rehabilitation Services is required, whe.n 
so requested by a county, to assume only the statutory 
responsibilities of the county welfare departJnent. 

It is thus clear that, by virtue of State assumption 
under section 53-2-811, HCA, the Department of Social 
and Rehabilitation Services is not responsible for those 
duties which do not statutorily attach to county welfare 
departments. A careful review of Title 53, chapter 21 
:indicates that the Leg-islature has allocated the costs 
of involuntary commitment proceedings to the county of 
residence and that the county welfare departments have 
no statutorily mandated involvement in those 
proceedings. Consequently, State assumption has not 
released counties from their xesponsibility for 
transportation expenses under section 53- 21-13211), MCA, 

THEREFORE, IT IS MY OPINION: 

After State assumption pursuant to section 
53-2-811, MCA, the Department of Social and 
Rehabilitation Services is not responsible for the 
expenses associated with transfer of seriously 
mentcally ill pcatients involuntarily committed to 
the Montana State Hospital. 

Very t .ruly yours, 

HIKE GREELY 
Attorney General 

VOLUME NO . 40 OPINION NO. 74 

PROBATION - Possible dispositions at bearing to revoke 
probation under Youth Court Act; 
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RIGMT TO COUNSEL - !ffect of waiver by youth all~ed to 
be youth in need of supeTVision and youth' • pueotr 
YOOTR COORT ACT - Term of commitment of youth in need of 
supervision who violates probation, 
YOUTH COURT ACT • Waiver of COWl&el by youth alleged to 
be youtn in need of supervision and youth's parent 1 
YOUTH YN NBBD OP SUPERVISION - Commitment for probation 
violation, 
MONTAN~ CODE ANNOT~TEO- Sections 41-5-103(12) (b), 
41-5-103 (13), 41-5-511, 41-5-523 (1), 41-5-533. 

HELDt l. Section H-5-511, MCA, does not preclude 
commitment of a youth to the Department of 
Institutions following revocation of probation 
for violating its terms where the youth an~ 
the youth's parent waived counsel at the 
adjudicatory hearing at whi.ch the youth was 
placed on probation as a youth in need of 
supervision but was represented by counsel 
during proceedings to revoke probation . 

2. A youth adjudicated as a youth in need of 
supervision who violates probation cannot be 
committed to the Department of Institutions 
for more than six months, but such a youth may 
then be charged as a delinquent youth in an 
original proceeding with a possible result 
that the youth could be commi t ted to the 
Department of Institutions for more than six 
months. 

Ronald w. Slllith 
Bill County Attorney 
Bill County Courthouse 
Havre MT 59501 

Dea.r Mr • Smith : 

3 October 1984 

You have requested my opinion on t;he following issues 
related to the Montana Youth Court Act: 

1. When a youth, who bas waived counsel at 
the adjudicatory bearing in which he was 
found to be a youth in need of 
supervision, violates the terms of his 
probation, does section 41-5-511, MCA, 
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preclude commitment of the youth to the 
Department of Institutions? 

2 . Can a youth be committed to the Depart
ment of Institutions for a period of more 
than six months following revocation of 
the youth's probation where the youth was 
adjudicated a youth in need of super
vision for commission of status offenses 
and committed only status offenses in 
violating the terms of probation? 

These issues arise from the following facts. A petition 
was filed in youth court charging a youth with the 
commission of two status offenses and alleging that the 
youth was a youth in need of supervision. At the 
hearing the youth and the youth ' s parent were advised of 
their right to counsel and both the youth and the 
youth's parent waived counsel , The youth admitted the 
offenses and the judge found the youth to be a youth in 
need of supervision and placed the youth o n probation. 

The terms of the youth's probation included the 
requirement that the youth follow the rules and 
regulations of the foster parents of any foster home in 
which the youth was placed and to be law abiding . 
Subsequently, a petition to revoke the youth ' s probation 
was filed in which it was alleged that the youth failed 
to follow the rules and regulations of the foster 
parents and that the youth was a runaway, both status 
offenses. 

The youth and the youth's parent appeared with 
court-appointed counsel to respond to the petition to 
revoke the youth's probation . The youth admitted the 
violations of probation, and the probation office.r 
r ecommended that the youth be committed to the 
Department of Institutions because the youth was a 
delinquent youth for having violated the terms of the 
probation. 

counsel for the youth objected to this r ecommendation on 
the grounds that the provisions of section 41-5-511, 
MCA, required the court to appoint counsel for the youth 
at the prior hearing on the petition alleging the youth 
to be a youth in need of supervision because commitment 
to a state correctional facility was a possible result 
of that proceeding, and that the court • s failure to 
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appoint counsel at that time prevented the court from 
commit ting the youth for more than six months because of 
the probation violations. The youth's counsel also 
objected on the grounds that section 41-5-533, MCA, 
prec ludes commitment of a youth in need of supervision 
to a state correctional facility for more than six 
months because such a disposition could not have been 
made in the original case. 

Section 41-5-511, MCA, outlines the right to counsel o f 
a youth i n youth court proceedings: 

In all proceedings following the filing o f a 
petition alleging a delinquent youth or youth 
in need of supervision , the youth and the 
parents or guardian of the youth shall be 
advised by the court or, in the absence of the 
court, by its representative that the youth 
may be represented by counsel at all stages of 
the proceedings. If counsel is not retained 
or if it appears that counsel will not be 
retained, counsel shall be appointed for the 
youth if the parents and the youth are unable 
to provide counsel unless the right to 
appointed counsel is waived by the youth and 
the parents or guardian. Neither the youth 
nor his parent or guardian may waive-counsel 
ifter-a petltion~as been filed if comm~tment 
to a state correctio~ tacliit¥ or to the 
department of institutions for ~ PeriOd of 
more than 6 months aaa result from 
ad)udiciit!On. -[Emphasis ad e . ] --

The issue here is whether the facts are within the 
prohibition of the last sentence of section 41-5- 511, 
MCA, that is, whether the waiver of counsel at the 
adjudicatory hearing declaring the youth to be in need 
of supervision prevented commitment of the youth for 
more t h an six months at a later hearinq to revoke the 
youth ' s probation . 

This section limits the requi rement of counsel to those 
proceedings in which a youth is charged as a delinquent 
youth because commitment for more than six months is 
possible only as a result of such an adjudication . 
Since a youth alleged to be in need of supervision 
cannot be committed for more than six months, the 
requirement of counsel under section 41-5-511, MCA, does 
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not attach in thie situation. It may be argued that a 
youth in need of supervision could be committed beyond a 
six-month period because of a probation violation, but 
this is not a foreseeable result at the time of 
adjudication as a youth in need of supervision and can 
only occur by a subsequent court order after notice and 
hearing. 

Onder the facts you describe, the requirement of counsel 
was not violated where counsel was waived at the 
adjudicatory hearing charging the youth as a youth in 
need of supervision as there was no possibility of 
commitment for more than six months at the hearing. 

Concerning the second issue, section 41-5-103(13), MCA, 
defines a "youth in need of supervision" in pertinent 
part as "(a) youth who commits an offense prohibited by 
law which, if committed by an adult, would not 
constitute a criminal offense. • Under section 
41-5-523 (1) (a), MCA, the youth court may place such a 
youth on probation . The definition of a delinquent 
youth includes a youth in need of supervision who 
violates a term of probation. S 41- 5- 103 112) (b) , MCA. 
The Montana Supreme Court has found no constitutional 
infirmities in proceeding as a delinquent youth against 
a youth in need of supervision who violates probation. 
In the Matter of C. H. , 41 St . Rptr . 997, P. 2d 
Tr9W. - --

Under section 41-5-533(3), MCA, which outlines the 
procedure for revocation of a youth ' s probation, "!ilf a 
youth is found to have violated a term of his probation, 
the youth court may make any judgment of disposition 
that could have been made in the original case. " 
Therefore, a youth adjudicated as a youth in need of 
supervision who violates probation cannot be committed 
for more than six months because such disposition was 
unavailable in the original adjudication . However, a 
youth originally charged as a delinquent youth who is 
placed on probation as a youth in need of supervision 
(as provided in section 41-5-103 113) (d), MCA) may be 
committed for more than six months if adjudged a 
delinquent youth after violating probation . 

Case law in this area varies, and does not resolve the 
matter. In In re Dowell, 193 S.E.2d 302 (N.C. 1972), 
the court found commitment of a youth proper where both 
the original offense and the probation violation were 
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t .rua.noy, because the statutory definition of delinquency 
included any child who violates a condition of 
probation . In State v. Doe, 619 P.2d 19• (N.H . 1980), 
however, the court held the c0111111i tment of a youth was 
not authorized under a probation revocation statute 
si.Diill:lr to that in Montana' e Youth Court Act bec~:~.uee 
commitment wae not an available remedy in the original 
disposition. 

This ambiguity may be resolved bv reading together 
section 41-5-533, MCA, and the def 1.nition sections of 
the Youth Court Act . Section 41-5-533(1), HCA, provides 
that a delinquent youth or a youth in need of 
supervision who violates the terms of probation "may be 
proceeded against in a probation revocation proceeding." 
The use of the word •may• rather than "shall" indicates 
that this is not the exclusive method for dealing with 
such a youth. As an alternative to a revocation 
proceeding, under the definition of a delinquent youth, 
S 41-5-103(12) (b), MCA, a yout h in need of supervision 
who violates probation could be charged by petition a s a 
delinquent youth and could then be committed for a 
period of more than six months. 

Here, the youth was proceeded against in a probation 
revocation proceeding. Therefore, the youth could not 
have been declared a delinquent youth and could not have 
been committed for a period of more than six months 
because neither the adjudication as a delinquent youth 
nor the disposition of commitment for more than six 
months was possible in the original case . Bad the youth 
been proceeded against in an original proceeding as a 
delinquent youth, the youth could have bee. committed 
for more than six months . 

THEREFORE, IT IS MY OPINION: 

1. Section 41-5-511, MCA, does not preclude 
commitment of a youth to the Department of 
Institutions following revocation of probation 
for violating its terms where the youth and 
the youth ' s parent waived counsel at the 
adjudicatory hearing at which the youth was 
placed on probation as a youth in need of 
supervision but was represented by counsel 
during proceedings to revoke probation. 
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2. A youth adjudicated a youth in need of 
supervision who violates probation cannot be 
committed to the Department of Institutions 
for more than six months, but such a youth may 
then be charged as a delinquent youth in an 
original proceeding with a possible result 
that the youth could be committed to the 
Department of Institutions for more than six 
months. 

Very truly yours, 

MIKE GREELY 
Atto rney General 

VOLUME NO . 40 OPINION NO . 75 

CITIES AND TOWNS Escalating fines for ordinance 
violations; 
CRIMES - Ordinances, escalating fines for violations; 
FINES Municipal ordinance violations, escalating 
fines; 
PENALTIES - Civil or criminal, escalating fines for 
ordinance violations; 
MONTANA CODE ANNOTATED - Sections 3- 10-301, 3-11-103, 
7-l-4124, 7-5-4207; 
OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen . No . 
31 (1984) . 

HELD: The Lewistown city ordinance which allows an 
escalating monthly penalty for failure to 
obtain a city business license is valid. 

Thomas P. Meissner 
City Attorney 
305 Watson 
Lewistown MT 59457 

Dear Mr. Meissner: 

5 October 1984 

You have requested my opinion on the following question: 
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