
While I recoqnhe that repeab by iJiplication are not 
favorec!, Jtucban v. !!!.!!:!.!.1 179 llont. 7, 515 P.2d 1298 
(1978) , 1£ would --rruitrate the purpose of the 
Classification and Pay Plan Act to bold that the 
positions of state ~ibrarian and director of the Montana 
Historical Society are ex..pt fra. claaaification where 
the Le9ialatura baa not expreaaly approved such 
ax-.ption in section 2-18-103, MeA. Tberefora, I 
conclude that tbe proviaiona of aactiona 22-3-107(3) and 
22-1-102, MCA, which authorize the Board of Trustees of 
the Historical Society and the State Library caa.iasion 
to aet aalary, are superseded by the Classification and 
Pay Act, ~it. 2, ch. 18, pta. 1 to 3, MCA . The board 
and the cOiaisdon retain the authority to hire and to 
assign dutiea and reaponsibilitiea . 

THERE!<. IE, IT IS MY Ou ... - Olh 

The Classification Bu~eau of the Department of 
Administration has the authority to classify and to 
establish the qrade level for the positions of 
ate1te librarian and director of the Montapa 
Historical Society. 

Very truly yours, 

MIU: GIU!&LY 
Attorney General 

VOLUMB NO . 40 OPINION NO. 69 

COURT, DIS'l'RICT - Paymen _ of public school tuiti on for 
youths placed outside their school districts of 
reaidencet 
DEPARTMENT OP INSTITUTIONS - PaYJilent of public aohool 
tuition for youths pl aced outside their school districts 
of residence , 
DEPAR'l'MBNT OF SOCIAL AND 8EDBILITATION SERVICES -
Payment of public achool t uition for youths placed 
outside their school districts of residence; 
PROBATION, YOUTH - PaYJ118nt of public school tuition for 
youtha placed outside their school districts of 
residences 
SUPERINTENDENT OF PUBLIC INSTRUCTION - Payment of public 
school tuition for youths placed outside th .... r school 
districta of residences 
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TUITION 1 PUBLIC SCHOOL - Payment of public school 
tuition for yo .ths placed outside their school districts 
of residence, 
YOU'l'B tN NEED OF CIUUJ OR SUJ>ERVISION - PaYJIIent of public 
school tuition 4'or youths placed outside their school 
districts of residencer 
MONTANA CODE ANNOTATED - Title 20J sections l-1-215, 
1-2-107, 40-4-101, 40-8-125, 41-4-101. 

HBLO: In 1.110St cases whe.re a child attends school 
outside his c.: her school district of 
residence, financial responsibility will fall 
in one of three places: the parents or 
guardians, the school district of residence, 
or the sending agency. The particular 
circumstances of the placement will determine 
who is financially responsible for school 
tuition. 

24 September 1984 

Richard A. Simonton 
Dawson County ~~torney 
Dawson County Courthouse 
Glendive MT 59330 

Dear Mr. Simonton: 

You have asked my opinion on three questions: 

1. If a local welfare department has legal 
custody by a temporary or permanent order 
for placement of a minor child and places 
that child with fo t ~er puents outside 
the school district of residence or 
outside the state, who is responsible for 
payment of tuition? 

2. Who is responsible for payment of out-of
state tuition when o local student, 
either by choice or court order, attends 
high school out of state? 

274 



3. Who is responsible for payment of tuition 
on behalf of a student reaiding out of 
his school district who has been accepted 
by the local welfare depar tment an4 
attends school within the local district? 

You bave told me that your questions concern youths in 
need of care or supervision, not youths who require 
special education or are otherwise develo~entally 
disabled. I am aware tbat there are cases where 
children fall into botb categories, but I must limit 
this opinion to manageable size . For several reasons, 
this is a complex area of the law. TheJ:efore, I will 
start with an overview 9enerally applicable to all of 
your questions. 

Montana law requires local uchool district trustees to 
admit to a district school all qualified children 
between the ages of 6 and 19 years who are residents of 
the district. S 20-S-101, MCA. State law also 
authorizes trustees to admit nonresident children under 
the tuition prov1s1ons of Title 20, MCA. Section 
20-5-304, MCA, requires that school officials determine 
the residence of elementary school children according to 
sectior 1-1-215, MCA. I interpret this rule as applying 
to high school students as well. Unless a contrary 
intention plainly appears, statu~es relating to the same 
subject matter should be interpreted consistently. 
S 1-2-107, MCA1 State ex rel. McHale v. Ayers, 111 
Mont. l, lOS ?.2d 686 (l§To)-,-

We must look to section 1-1-215, MCA, for C}Uidance in 
determining the residence of a child. That statute 
holds in pertinent part: 

Every person has, in law, a residence . In 
determining the place of residence the 
fol 1 owing rules are to be obsezved: 

(4) The residence of his parents or , if one 
of them is deceased or they do not share the 
same residence, the residence of the parent 
having legal cu~tody or, if neither parent has 
l egal custody, the residence of the parent 
with whom he customarily resides is the 
residence of the uJUIIarried minor child. In 
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case of a controversy, the district court may 
declare which parental residence is the 
residence of an unmarried minor chi ld. 

(5) The residence of an unmarried minor who 
has a parent living cannot be changed by 
either his own act or that of his guardian. 

S 1-1-215, MCA. The residence of an unmarried minor 
child is the residence of his (natural or adoptive) 
parents. 

As I said above, section 20-5-101, MCA, gives qualified 
children an absolute right to be admitted to school in 
the school district of their residence . Admission to a 
school outside the child's district of resid.ence is 
usually discretionary. This discretion is qualified by 
several factors listed in sections 20- 5-301 to 303, and 
20-5-312 to 313, MCA. 

When children attend schools outside their districts of 
residence, vari ous statutes establish who pays the costs 
of this education. If parents are willing to pay these 
tuition costs, sections 20-5-303 and 20·5·313121, MCA, 
apply. These statutes g ive parents broad rights to send 
their children to school in other school districts at 
the parents' expense. 

If the parents cannot or will not pay tuition, and still 
wish that a child attend school outside his or her 
district of residence, a tuition agreement is needed. 
Under a tuition agreement, the trustees of a child's 
school district of residence agree to pay the child ' s 
tuition. Tuition agreements must be approved pursuant 
to section 20-5-301 (2), MCA, in the case of elementary 
school students, and pursuant to section 20-5-311 (1) , 
MCA, in the case of high school students. Other 
specific conditions for tuition agreements are 
enumerated in sections 20-5-301 to 302, and 20-5-311, 
MCA. 

The Interstate Compact on the Placement of Children, 
certified at section 41-4-101, MCA, is also generally 
applicable. If a child is placed pursuant to this 
Compact, the "sending agency" has continuing financial 
responsibility for the child during the period of 
placement. S 41-4-101, MCA, art. V(l). The Compact 
defines •sending agency" as follows: 
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•[s)ending agency• a~eans a party state, 
officer or ea~ployee thereof, a subdivision of 
a party state or officer or ea~ployee thereof, 
a court of a party state, a person, 
corporation, llssociation, charitable agency, 
or other entity which sends, brings, or cau ses 
to be sent or brouqht any child to another 
party state. 

S 41-4-101, MCA, art . II(2). In oases of disagreement, 
the appropriate district court detera~ines who is the 
•sending agency.• 

Finally, I note that the 1983 Session of the Montana 
Legislature had under consideration "An Act To Transfer , 
From The Office Of Public Instruction To The Department 
Of Social And Rehabilitation Services, The Fiscal 
Responsibility For The Educational Costs Of Youths Who 
Are Ordered To Out-Of-District Educational Programs 
On.der The Youth Court Act Or Child Abuse, Neglect, And 
Dependency Laws. • (HB 25, 48th Leg . l Si nce the 
Legislature did not pass t h is act, I presume it was 
their intent to authorize current practices in this 
area. Bottoml~ v . Ford, 117 Mont. 160, 168, 157 P. 2d 
108 ( 1945) . T~ eref ore; it has been my aim throughout 
this opinion to interpret the law in liqht of current 
practices . I now turn to your specific questions. 

1. If a local welfare department has leqal 
custody by a temporar y o r permanent order 
for placement of a minor child and p laces 
that child with foster parents outside 
the school district of residence or 
outside the state, who is respons ible for 
payment of tuition? 

As noted above, a child's residence is the residence of 
the natural parents in almost all cases. The only 
exceptions would be for a child who was mar ried, 
emancipa~ed, or subject to a final decree of adoption. 
SS 1-1-215, 40-8-125, MCA. It is my opinion that legal 
custody in a local welfare department by either 
temporary or permanent order does not change the child 's 
residence from that of his or her natural parents. 

When, due to court o rder, an elementary school pupil 
attends school outside his or her district of residence 
but within the state, Montana law requires that the 
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tuition agreement be approved. S 20-5-301 (3} (e), MCA. 
I interpret the Leqialatl.l.re '11 intent to be that high 
school students would also be t reated thia way . See 
S 20-S- 311, MeA. So, if a child •ete placed within tbe 
state but outside his or her school district of 
reaidence, tuition would have to be paid by the district 
of residence. SS 20-5-301 (3) (e), 20-5-311, HCA. 

If the place.m.ent of tlle child is outside the state, 
financial responsibility for school coats would rest 
with the sending oqency under the Interstate Compact on 
the Placement of Children, S •1-•-101, MCA, art. V(l). 

2. Who is responsible for payn~ent of out-of
state tuition when a local student, 
either by choice or court order , attends 
high school out of state? 

If the student is voluntarily attending school outside 
the state, responsibility for payment of tuition depends 
on the existence of a valid tuition agreement. If no 
valid tuition aqree.ment exists, the child's parents or 
guardians are responsible for tuition costs . 
S 20-5-313(2) . MCA. If a valid tuition agreement 
exists, the child • s scbool district of residence is 
responsible for tuition costs. SS 20-5~311, 20 - 5- 314, 
KCA , Speci al note should be taken of section 20- S- 31 4, 
MCA, and the Superintendent o£ Public Instruction should 
be consulted about the existence of a reciprocal tuition 
agreement w t b an adjoining state. 

If the student attends high school out o f state pursuant 
to court order, the sendinq aqency is responsib'.e for 
tuition costs under tbe Interstate Compact on the 
Placement of Children, S 40-4-101, MCA, art. V(l). In 
the event of disagr eement, the district court determines 
who is the sending agency for purposes of the Interstate 
Compact. 

3. Wbo is responsible for payment of tuition 
on behalf of a student residing out. of 
his school district who has been accepted 
by tbe local welfare department and 
attends school within the local district? 

Your question speaks of a child "who has been accepted 
by the local welfare deputmentt" I take this to mean 
that the child has been pl ~oed by court order . 
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If the child' a achcol dhtriet of residence is within 
Montana, the diatriot of the child ' s residence ia 
responsible tor tuition coats under an approved tuition 
agreement. (See 1 above . ) If the child's school 
district of reif<Jence ia not in Montana, and the other 
state ia a party to the Interstate Compact on the 
Plao ... nt of Children, the aendinq aqenci ia responsible 
for tuition coats. If the child's dietr ct of residence 
ia in a atate not par~y to the Interstate Co•pact on the 
Place1118nt of Children, reaponaibility for tuition coat.s 
would be a matter of the other state's local law. 

'~'BEREFORE, I'l' IS MY OPINION 1 

In moat caaea where a child attends school outside 
hie or her school district of residence, financial 
responsibi lity will fall in one of three places: 
the parents or guardians, t-he school district of 
residence, or the sendinc; .sqency. The particular 
circumstances of the placement will determine wbo 
ia financially responsible for school tuition. 

Very truly yours, 

MIKB GReELY 
Attorney General 

VOLUME NO. •o Ol'lNr ON NO. 70 

MOTOR VEHICLES, LICENSE AND REGISTRATION - Light vehicle 
license fees; 
MO'l'Oi VEHICLES, LICENSE AND REGISTRATION - Titling and 
registration of vehicles in inventory of motor vehicle 
dealers: 
TAXATION - Taxes and fees on motor vehicles to be paid 
by dealers who apply for title and registration; 
MONTANA CODE ANNOTATED- Sections 1-2-107, 15-8-202 1 

61-3-201, 61-3-202, 61-3-303, 61-3-317, 61-3-322, 
61-3-501, 61-3-503, 61-3-531 to 61-3-534, 61-4-111 . 

HE.LD: A motor vehicle dealer may not obtain a "title 
only" from the Registrar • s Bureau on a motor 
veh~cle that is part of his inventory. If a 
dealer wishes to obtain a title on such a 
vehicle, he must also register the vehicle and 
pay any taxes or fees due on the vehicle. 
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