
supervise 
education~l 

a nd coordinate o ther 
institutions assigned 

pul:~lic 
by law. 

(d) The fund s and appropri ations uodex: the 
control of the board of reqents are aubjec1: to 
the s ame audit provisions As are all ot:hex: 
state funds. 

I n summary, the statutes a:).d the terms of t:be bonds 
themselves give the Board of Regents control over the 
use of the sources o f incoroe that are plodged As 
security for university system revenue bonds, rEtgardless 
o f whether the income "ex eeds" tt-e bond obltgations. 
Appropriation o f the s e funds by the Legislature would 
contravene t he legal authority t? contro l the f~tnds that 
i s vested i n the Board of Regents . 

THEREFORE, IT l.S MY OPINION: 

The Legislature may not appropriate, by ~ ill, 
revenue generated from sources pledged •to c ver 
u niversity system revenue bond requirements, when 
t he revenue obtained from these sources exc:eed.s the 
bond requirements. 

Very truly yours, 

MI.KE GREELY 
Attorney Genera l 

VOLUME NO. 40 OPlNIC~N NO. 68 

DEPARTMENT 0~ ADMINISTRATION - Authority to classify 
state librarian and historical society d i rector,, 
EMPLOYEES, PUBLIC - Classificat i on of state librarian 
and historical society director; 
HISTORICAL SOCIETY - Classific atio n of director r 
SALARIES - Classification of state librad.on a nd 
historical soc iety direc tor; 
ST" 'l'E LIBRARY - Classification of state librari~~n; 
STATUTORY CONSTRUC"'TON - Repeal by i mplication: 
MONTANA CODE ANNOTATED - Sect i ons 2-18-103, :!-18-10., 
2-18-201 , 2-18-205, 2-18- 207, 22-1-102, 22-3-101. 
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HELD: The Claaaifioation Bureau o~ the Department of 
Administration has the authority to olaaaify 
and to eatabliah the qrade level for the 
poaitiol'la of atate librari~ and lirector of 
the Montana Historical SociPty . 

21 September 1984 

Henry KcClernan, Chairman 
Montana State Library Commission 
151 Bast Sixth Avenue 
Helena MT 59620 

George O'Connor, President 
Monta.na Historical Society 

Board of Trustees 
225 North Roberts 
Veteran's Memorial Building 
Helena MT 59620 

Gentlemen: 

You have requested my opinion on the followin9 
quest ions: 

1. Does the Board of Trustees v the Montana 
Historical Society or the Classification 
Burf'!IU of the Departl!le nt of Jl.d.ministra­
tion have the authority to set the salary 
for thP director of the Montana 
Historical Societ y? 

2. Does the Montana State Library Commission 
or the Classification Bureau of the 
Department of Administration have the 
authority to set the salary for the state 
librarian? 

Your questions have arisen due to an apparent conflict 
between statutes in Title 2, MCA, governinq classifica­
tion and pay of state employees and s t atutes i n Title 
22, MCA, giving author ity to your respective boards to 
set salar~es for the positions in question. 
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Spec'fically, section 22- 3-107, MCA, delineates the 
powers and duties of tbe board of trustees of \he 
Montana Historical Society, including the power • (3) to 
appoint a director, fix his s•lary, and prescribe hie 
duties and reaponaibilitiea.• S~ilarly, the State 
Library Commission ie given '!he followinq authority by 
section 22-1- 102, MCA: 

Librarian and ass 'stants. ~he commission 
shall employ as ita executive officer a 
librarian, who is a qraduace of an ~wcrP.dited 
library achool and ia not a metnber of the 
commission, for auoh compensation as the 
commission considers adequate. The ex~c~tive 
officer shall perfo rm the duties assigned by 
the commission and serve at the will of the 
commission. The commission may also employ 
such other assistants as are requized for the 
performance of the commission's work. rn 
addition to their salaries while on commission 
business, the librarian and assistants shall 
be allowed their travel expenses, as provided 
for i n 2- 18- 501 through 2- 18- 503, as ~mended. 

The authority to hire and to set he compensation for 
the librarian was added to the s tatute in 1945. With 
reqard to the Uistorical Society director, the power to 
appoint and to set salary was qiven to the board in 
1963. None of the amendments to sections 22 - 3- 107 artd 
22-' -102, MCA, have affected the provisions regarding 
salQr- . 

On the other hand, the 1973 Legislat ure enacted a 
c~ Dprehensive plan for classification and pay of all 
S Late employees, based upon the principle of s~lar pay 
ror siJJiilar work. Tit. 2, ch. 18, pt . 2, MCA. The 
Department of Administration was directed to "develop a 
pe-rsonnel classification plan for all state positions 
and classe s of positions in .;tate service . • • exceit 
those exempt in 2-18-103 and 2-18-104.• S · - 18-20 , 
MCA. (Emphasis added.) Neither the state lib ~rian nor 
the director of the Historical Society i~ included 
within the exemptions of sections 2-18•103 and 2•18- 104, 
MCA. t is my understanding that the two positions in 
question have been classified by the D~partment of 
Administration since the implementat' on of the 
classification and pay plan in 1975. 
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According to the principles of statutory constrUction, 
statutes dealing with t~e same subject matter are to be 
construed together and har'IDOnized if possible. Crist v . 
SellJa, 38 St. Rptr. 150, 622 P.2d 1028 (1981). dowever, 
r lnd tbat an irreconcilable conflict does exist 
between sections 22-3-107 and 22-l-102, MCA, and the 
Classification and P~y Plan Act . The Classification and 
Pay Plan Act is gentn"al legislation concerning the 
salaries of Stat~ employees, while sections 22-3-107 and 
22-1-102, MCA, are special statutes specifically dealing 
with the salaries of the two positions in question. On 
the other hand, the Classification and Pay Plan Act was 
enacted la~ than the hro special statutes. In this 
situation, two conflicting principles of statutory 
construction lead to two opposite conclu&ions. The 
Montana Supreme Court recently encountered a similar 
situation in Dolan v. School District No. 10, 38 St. 
aptr. 1903, 636 P. 2d hs 0981) . · An -rrreconcilable 
c onflict existed between the Human Rights Act and a 
special statute establishing a mandatory retirement aqe 
for teachers and principals. The Court noted that the 
Human Rights Act was general legislation enacted later 
than the mandatory retirement statute, and further 
stated: 

[T)his Court also acknowledges the eldstence 
of conflicting rules of statutory construction 
with regard to this particular situation. 
Generally, where statutes irreconcilably 
conflict, t.he latest statute supersedes the 
prior enactment . State v. State Board of Land 
Commissioners (1960), 137 Mont. SlO, 3SJ P:2d 
331. However, where general statutes and 
special statutes are involved, special 
statutes noma_Uy prevail O'ier general. 
Teamsters, Etc., Local 45 v. Montana Liguor 
£2!h. BC1. 119701, iss Mont. 300, 471 P.2d 541. 

636 P.2d at 828. In determining which rule of 
construction to apply, the Court relied upon t.l-e 
following quotation from State ex rel. State Aeronautics 
Comm.h sion v. Board of Examiners;-ri'l Mont. 402 , 41 7, 
194 P.2d 633, 641 (i9i8): 

[A) later statute general i n its terms and not 
expressly repealing a prior special or 
specific s tatute, will be considered as not 
i ntended to affect the special or specific 
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provisions of tbe earlier statute, unleaa the 
intention to effect the repeal b clearly 
-.ni~eated or unavoidably iaplied by the 
irreconcilability o f the continued operation 
of both, or unl,.•a there ia &OtDet:hing in the 
«Jeneral law or in the course of le«Jialation 
upon ita aubject matter that maJtea it manifest 
that the legislature contemplated and intended 
a repeal. 

omte Court found th4t the Legislature -nifested ita 
intention that t:he BWIIB" Rights Act impliedly repealed 
tbe mandatory retiremen provision. The Hwaan Ri«Jhta 
Act contains broad an .1diacrimination provisions and 
very explicit and limitad exceptions. I lUll guided by 
the Dolan opinion in resolving your questions. 

When the Legislature directed tbe Department of 
Administration to develop a classification and pay plan, 
its purpose was to eliminate the salary inequities which 
had exis~ed prior to 1973 among the various State 
agencies. Each agency had its own salary plan au! State 
er.ployeea perforllling similar worlt were not receivi.ng 
similar pay. The goal of the I.egislature was to 
establish uniformity and equity in pay. This intent was 
expressed by the Legislature in Bouse Joint .Resolution 
37 , 1975 Mont . Laws, which int.ec:rrated the salary 
scbedulas into the classification plan and provided: 

This wage and salary plan is i n lieu of any 
other plan or system of pay increases for 
classified state employees. 

Further, the Classification Act provides that the 
Department of Administration is to have exclusive 
authority for classification and pay of nonexempted 
positions. See SS 2-18-205, 2-18-207, MCA. The list of 
exemptions contained in section 2-18-103, MCA, has been 
amended numerous times in order to exempt positions 
which were oriqinally encompassed by the classification 
system. It is clear that the Legislature views section 
2-18-103, MCA, .as an exclusive list of specific 
exemptions . If a position is not exempted by sections 
2-18-' 03 or 2-18-104., MCA, then the inte:nt o f the 
LegisJ.ature is to inc~ude the pc.aition i n the 
claaaificat .on plan. 

272 



While I recoqnhe that repeab by iJiplication are not 
favorec!, Jtucban v. !!!.!!:!.!.1 179 llont. 7, 515 P.2d 1298 
(1978) , 1£ would --rruitrate the purpose of the 
Classification and Pay Plan Act to bold that the 
positions of state ~ibrarian and director of the Montana 
Historical Society are ex..pt fra. claaaification where 
the Le9ialatura baa not expreaaly approved such 
ax-.ption in section 2-18-103, MeA. Tberefora, I 
conclude that tbe proviaiona of aactiona 22-3-107(3) and 
22-1-102, MCA, which authorize the Board of Trustees of 
the Historical Society and the State Library caa.iasion 
to aet aalary, are superseded by the Classification and 
Pay Act, ~it. 2, ch. 18, pta. 1 to 3, MCA . The board 
and the cOiaisdon retain the authority to hire and to 
assign dutiea and reaponsibilitiea . 

THERE!<. IE, IT IS MY Ou ... - Olh 

The Classification Bu~eau of the Department of 
Administration has the authority to classify and to 
establish the qrade level for the positions of 
ate1te librarian and director of the Montapa 
Historical Society. 

Very truly yours, 

MIU: GIU!&LY 
Attorney General 

VOLUMB NO . 40 OPINION NO. 69 

COURT, DIS'l'RICT - Paymen _ of public school tuiti on for 
youths placed outside their school districts of 
reaidencet 
DEPARTMENT OP INSTITUTIONS - PaYJilent of public aohool 
tuition for youths pl aced outside their school districts 
of residence , 
DEPAR'l'MBNT OF SOCIAL AND 8EDBILITATION SERVICES -
Payment of public achool t uition for youths placed 
outside their school districts of residence; 
PROBATION, YOUTH - PaYJ118nt of public school tuition for 
youtha placed outside their school districts of 
residences 
SUPERINTENDENT OF PUBLIC INSTRUCTION - Payment of public 
school tuition for youths placed outside th .... r school 
districta of residences 
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