
viewed as involuntary in acme oa ses, no challenqe to tb~ 
city' a authority to assess the fee wae made. See 
Restatement of Restitution S 75 j (1~37) ("[p}roteat 
11\e•na a et~tt~ent by the t~;KpayeJ." t o the collec ting 
officer that he mak.es payment ".lnwillinqly because be 
believes the tax is inval id•) . The filing of a protest 
with a paymen t of taxes othe -wise voluntarily ma.de doe a 
not deprive the payment of its vo luntary character. 
Southern service ~any v. Los Angeles countf, 15 Cal. 
2d 1, 97 P.2d 96 , 968 (19~. Second, al payments 
were made vi.th actual or construc tive knowledge under 
the applicable ordinance that refunds wer e not 
available. A municipa l ! ty may, absent statutory 
regulation to the contrary , require full , annual payment 
of a l i cense fee without reqard to whether the licensee 
intends, or is able, to use the benefits of the license 
for the entire year . Third, equitable considerations 
dictate that, when a licensee knew or shou~d have known 
that the applicabili ty of the Card Games Act to 
electronic poker games was disputed and pending before 
the Montana Supreme Court, recoupment s hould not be 
permitt ed. If c oncerned over the possibility o f paying 
f ees for a period in excess of that during whic h t he 
machines might be util h;ed, a prudent licensee cou~d 
have refrained from use or possession of the machines 
u ntil their legality vas conclusively established. 

THEREFORE, I T I S MY OPINION: 

Municipa l ities are not required to refund any 
port ion of prepaid annual license f ees tendered in 
connection with the use o r possession of electronic 
poker game machines for the period following 
issuance of the Montana Supreme Court ' s decision in 
Gallatin County v. Q!! Music ~Vending. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 40 OPINION NO, 66 

CITIES AND TOWNS - Co y t s of medic61 examinations of 
victims of alleged sexual int ercourse without consent' 
COUNTIES - Costs of medical examinations o f vict ims of 
alleged sexual intercourse without consent; 
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MONTANA CODB ANNOTATED - Section 46-15-4111 
OPINIONS OF THE A'l'TOR.NEY GBNBRAL - 38 Op. Att 'y Gen . No . 
77 (1980). 

HELD: The local law enforcement agency that directs 
that a medical examination be conducted 
pursuant to section 46-15-411, MCA, and within 
whose j urisdiction the alleged sexual offense 
occurred, is reaponaible for bearing the costs 
of the examination. 

12 September 1984 

J. Fred Bourdeau 
Cascade Cou.nty Attorney 
Cascade County Courthouse 
Great Falls MT 59401 

Dear Mr . Bourdeau : 

You have requested my opinion on the following question: 

Whether the city or the county bears the 
financial responsibility for the costs of a 
medical examination of a victim of alleged 
sexual intercourse without consent, when such 
examination is performed pursuant to section 
46-15-411, MCA. 

Section 46-15-411, MCA, concerns payment by a "local law 
enforcement agency• of the costs associated with certain 
medical examinations. The complete statute provides: 

Payment for medical evidence. (1) The local 
law enforcement agency within whose 
jurisdiction an alleged incident of sexual 
intercourse without consent occurs shall pay 
for the medical examination of a victim of 
alleged sexual intercourse without consent 
when the examination is directed by such 
agency and when evidence obtained by the 
examination is used for the investigation or 
prosecution of an offense . 

(2) This section does not 
enforcement agency to pay 
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treatment for injuries resulting from the 
alleged offense. 

Your question involves the meaning of the word "local" 
in the phrase "local law enforcement agency," i .o. , 
whether i t refers to the city or to the county. No 
definition of the term i$ provided i~ the ttatute 
itself. 

Tbe fundamentu rule of statutory construction is that 
the intent of the Legislature controls. State Bar of 
Montana v, Krivec, 38 St. Rptr. 1322, 1324 1 632'P.ii! 
707, 710 (1981). If possible, legislative intent raust 
be inferred from the l ain mec.ning of the wo:rds 
contained in the statute. Lin};. v. School District No. 
!• J9 St. Rptr. 1448, 1453, 6i9P.2d 1263, 1267 (198l]." 

The language of section 46-15-411 , MCA, identifies the 
party responsible for bearinq the coats of the medical 
examination as the "local law enforcement agency within 
whose jurisdiction (the) alleged incident of sexual 
intercourse without consent occurs •.• when the 
examination is directed by such agency .... M (Emphasis 
added.) The plain meaning of the underscored language 
would require the county to bear the eltpenses of the 
medical examination if the alleged crime occurs within 
the county 1 s jurisdiction and the examination is 
directed by the county. By contrast, if a ci~y law 
enforcement agency dire~ts that the examinat~on be 
conducted, and the alleged crime occurred within the 
city 1 s jurisdiction, the city would bear the costs of 
the examination. 

This opinion should not be regarded as inconsistent with 
38 Op. Att 1 y Gen. No. 77 (1980), which concluded that 
counties are responsible for paying the costs incurrt>d 
after arrest by city police in the investigation of 
felony offenses. That opinion dealt with ~he law 
conce1:ning general costs aseoc:hted with the detectiQn, 
investigation, and prosecutio n of felonies, and it 
applies to the great number of felonies which are not. 
otherwise addressed by special statutes. See 1A 
Sutherland, St~cutes and Statuto£1 Construction s-23.16 
(1912). Section 46-15-411, MCA, concerns a special area 
of the criminal law and represents an exception to the 
gene;r~l rule espoused in 38 Op. Att. 1 y Gen. No. 77 
(1980) . Section 46-15-411, MCA., and for that matter 



Title 46, chap\ . 15, part 4, MCA , in ita entirety, deal 
only with evid< ce in cases involving sexual offenses. 

THEREFORE, IT IS MY OPINION; 

The local law enforcement agency that directs that 
a medical examination be conducted pursuant to 
section 46- 15- 411, MCA, and within whose 
jurisdiction the alleged sexual offense occurred, 
is responsible for bearing the costs of the 
examination . 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO . 40 OPINION NO. 67 

APPROPRIATIONS - Funds pledged as security for 
university revenue bond obligations, 
BOARD OF REGENTS - Aut hor! ty over funds pledged as 
security for university revenue bond obligations; 
MONTANA CODE ANNOTATED - Sections 20-25-301, 20-25-302, 
20-25- 401 to 20-25-403, 
MONTANA CONSTITUTION - Article II, section 311 article 
X, section 9(2) (a), (d) . 

HELD: The Legi slature may not appropriate, by bill, 
revenue generated from sources pledged t o 
cover university system r evenue bond 
requirements, when the revenue obtained from 
these sources exceeds the bond requirements. 

Judy Rippingale 
Legislative Fiscal Analyst 
State Capi tol 
Helena MT 59620 

Dear Ms. Rippingale: 

18 September 1984 
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