requirements of the Montana Constitution and Enabling
Act.
Under the Department's narrow interpretation of
i ts authority to negotiate leases, it is possible that
the entire statutory fra111ework for establishing grazinq
l ease fees would be found constitutionally infirm.
THEREFORE, IT IS MY OPINION :
The Board of Land Col!llllissioners in establishing
state grazing lease fees has not on~y the authority
to negotiate leases i n excess of the formula
established by statute, but, in light of its
constitutional sources, an absolute duty to achieve
fair market value on each grazing lease it
negotiates .
Very truly yours,
Mit<E GREELY
Attorney General
VOLUME NO. 40

OPINION NO. 25

budget
APPROPRIATIONS - Application
of
a111endment
process;
APPROPRIATIONS - Oefinitionr
BUDGET
AMENDMENTS - Contrast ed with
appropr iations;
STATE AGENCIES - Expenditur es in excess of appropriations;
MONTANA CODE ANNOTATED - Sections 5-12-101 to 5-12-d 0 2;
1889 MONTANA CONSTITUTION - Ar ticl e V, section 34;
1972 MONTANA CONSTITUTION - Article VIII, section 14.
HBLD:

The budqet am.e ndment process does not appl y to
appropriation measures enacted by statute.
31 October 1983

David M. Lewis, Budget Director
Budget and Program Planning
Office of the Governor
Room 237, State Capitol
Helena MT 59620
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Dear Mr. Lewis:
I have received your
following questions:

requeet

for

an opinion on the

"appropriation "?

1.

What

2.

Does the budget amendment process apply
in any way to statutory appropriations?

constitutes

an

In response to your first question, the definition of
•appropriation" must, by necessity, be couched in very
general terms and applied on a case-by-case basis.
Since no definition of "appropriation• is supplied in
the Montana statutes, an examination of the relevant
case law is in order.
Indicia of an appropriation,
according to the case law, include :
t .h e setting apart
of a specified sum of money for a particular use,
object, or person, State ex rel. Toomey v. State Board
of Examiners, 74 Mont. 1, 7, ""23'ii'""P. 316, 320-21 (1925);
the grant~ng of specific authority to spend the funds,
State ~ rel. Haynes v. District Court, 106 Mont. 470,
480, '; 8 P . 2d 937, 943 (1938) ; and an expression of an
intention by the people that the money in question be
disbursed, First National Bank in Bozeman v. Sourdough
Land and Cattle Company, 171Mont. 390, 397, 558 P.2d
654, 657 (1976), and State ex rel . Dean v . Brandjord,
108 Mont. 447, 454, 92 P.id 2"73;' ~ (1939).
with
respect to the requirement that there be a setting apart
of a specific sum of money, the case law suggests that
this requirement may be met even though no exact sum is
mentioned, so long as a maximum amount is stated, or the
special fund from which the money is to be expended is
itself limited in amount .
State ex rel. Dean v.
Brandjord, 108 Mont. at 456, 92 P.2d a~77-. -- ---By contrast, features that do not indicate that an
appropriation has been made include :
the need for
additional independent legislation in order to disburse
the funds in question, State ex rel. Hafies v. District
Court, 106 Mont. at 480, 78 P.2d at
43; and a mere
prom~se or imposition of a duty on the Legislature to
appropriate,. First Natior.al Bank in Bozeman v. Sourdough
~ ~ ~attle Company, 17r-M0nt~ at 397, 558 P.2d at

97

658, and State ex rel. Dean v. Brandjord, 108 Mont. at
455, 92 P.2d at 276-.- - -

While these tests for determining whether a particular
statute is an appropriation are somewhat general and
thus do not lend themselves to precise application, they
do provide a starting place for addressing your inquiry.
A more detailed response would require the examination
of specific legislation.
Your second question concerns whether the budget
amendment process applies to statutory appropriations.
According to the staff memorandum that accompanied your
request for an ~pinion, your use of the ~erm •statutory
appropriations"
i:meant
to
encompass
those
appropriations that ~ave been made either by an express
act of appropriation or by ar. act of the Legislature
without a specific appropriation bill. Some background
concerning the use of terms is appropriate.
The 1972
Montana Constitution, article VIII, section 14 (formerly
article V, section 34 of the 1889 Montana Constitution),
provides that "no money shall be paid out of the
treasury unless upon an appropriation made ~ ~· ... "
(Emphasl.s added. l
As noted in the staff memorandum
accompanying
your
letter,
Montana
case
law
has
interpreted the phrase •appropriation made by law• to
include not only appropriations made by legislative
enactment but also those accomplished by a provision in
the state constitution. State ex rel. Buck v. Rickman,
10 Mont. 497, 26 P. 386 (1891); stat:e!ex rel. Rotw1.tt v .
Rickman, 9 Mont . 370, 23 P. 740 (1890):- ---With respect to those appropriations made by legislative
enactment rather than by constitutional directive, the
Montana Supreme Court has determined that they do not
require
specific appropriation bills in order to
constitute "appropriations made by law." Thus, in State
ex rel. Toome~ v . State Board of Examiners, 74 Mont. 1,
238~316 (1 25), an act authorizing the State Board of
Examiners to issue and sell treasury notes and to
deposit the proceeds therefrom in the general fund, to
be used exclusively for the payment of outstanding
warrants against. the general fund, was held to be an
appropriation,
even
thouqh
there
was
no
direct
appropriation authorizing a withdrawal from the general
f~nd.
Likewise, in State ex rel. ~ v. Brand~ord, 108
Mont 447, 92 P.2d ;u3 ( 19ffi ;-rr was determine that an
•appropriation made by law" did not require the
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introd~ction of an appropriation bill.
See also Pirst
National BanJt in Bo~e111an v, Sourdou11'1 Land ii:iitr"Cattle
Company, rrr-Mont. 390, SSB P.2d 654 l9~ ---

For the purposes of this opinion, I will assume that
your second question regarding the applicabi lity of the
budqet amendment process to • statutory appropriat) ons •
refers
to
those
appropriations
accomplished
by
leghlative
enactment,
either
with
or
withO\\t
introduction and passage of specific appropriation
bills, as is permitted by the above-cited law.
In order to determine whether the budget amendment
process applies to these statutory appropriations, it is
necessary to analyze the intent of the budget amendment
legislation.
The budget amendment process ,
firs t
enacted in 1975 as a part of the Legislative Finance Act
(see Tit. 5, ch. 12, MCA) , and amended in 1983 (1983
Mont. Laws , ch. 536), requires, inter alia, that budget
amendments be certified by the approv~authority and
submitted through the Legislative Fiscal Analyst to the
Legislative Finance Committee before fina~ approval . An
ex~nation
of the minutes o f discussions by the
legislative ~ommittees ~hi~h conside~ed the budget
amendment procedure in 1975 and 1983 indicates that the
term
"budget
amendment"
refe rs
to
appropriations
measuzes that invo lve expenditur es over and above the
funds appropriated during a regular legislat i ve session.
See Senate State Adminis tration Committee, Consideration
Of" SB 401, Peb. 26, 1975; Bouse Finance and Claims
Committee, Consideration of SB 401, March 19-20, 1975;
Senate Finance and Claims Committee, Consideration o f HB
548, March 16, 1983; Rouse Appropriations Committee,
Consideration of aB 548, Feb. 17, 1983. The definition
of ~budget amendment" included in the 1975 Legislative
Finance Act (S 5-12-102(1), MCA) speaks o f "funds in
excess of those appropriated by the legislature. •
~n
the 1983 amendments (1983 Mont. Laws ch. 536, S 1 (41 1,
the definition of "budget a mendment• uses the words, "an
appropriation t o increase s pen~nq authori t y.•
The
scope of the b•td<Jet amendment process is eX'plained in
Board of Reqen~s of Ri~her Education v. Judge, 168 Mont.
433, 441, s43 P.id 13 3, 1328 U975), as extending to
those expenditures by Sta te agencies in excess of their
appropriations .
The above-cited sources support the conclusion that the
score of the budqet ame~dment pro~esc i s restricted to

the expenditure of funds by State
their appropriations.

~gencies

in excess of

THEREFORE , IT IS KY OPINION:
The budget amendment process does not apply to
appropriation measures enacted by statute .
Very truly yours,
MIKE GREELY
Attorney General
VOLUME NO . 40

OPINION NO. 26

COURTS - Justice court's hours of busi ness;
JUSTICES OF THE PEACE - Calling in an a c ting justice due
to absence or disqualification;
JUSTICES OF THE PEACE - Office hO'lrS;
MONTANA CODE ANNOTATED - Sections 3- 10-102, 3- 10- 208,
3-10-231, 3-11- 203 (1) (d):
OPINIONS OF THE ATTORNEY GENERAL- 38 Op . Att'y Gen. No,
113 (1980) .
HELD: 1.

A board
of
county commissioners may
not
appoint an acting justice of the peace in
advance, to act whenever a justice is sick,
disabled, or absent .

2.

If the only justice of the peace in a county
is disqualified from acting i n any action, he
must
be
replaced by a
j ustice
from ;:~
neighboring county .

3.

There is no minimum amount of time tl, at a
justice of the peace must be sick, disabled,
or absent before an acting justice of t he
peace may be appointed.

4.

A justice court is always open fo r t he
transaction of business except on legal
holidays and nonjudicial days.
However , the
office hours that must be kept by a justice of
the peace are set by the county commissioners
dnd need not include hours on e very day that
the justice court is open for the transaction
of business .
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