
THEREFORE, IT IS MY OPINION 1 

The Department of Natural Resources a~d 
Conservation has power ~nder section 75-7-209, MCA , 
to adopt regulations for the issuance or denial of 
permits for work in lakes. The only lim~tation on 
this power is the adoption of regulations by a 
local governing body as provided in section 
75-'7-207, HCA. 

Very truly yours, 

HrKE GREEL!C 
Attorney General 

VOLUME NO. 40 OPINION NO. 21 

DEPARTMENT OF LABOR AND INDUSTRY - Recovery of 
fraudulently obtained unemployment compensation 
benefits, no additional penalty permitted; 
EMPLOYMENT SECURITY - Unemployment compensation 
benefits, recovery of amounts fraudulently obtained7 
STATUTES - Construction of inconsistent statutes; 
MONTANA CODE ANNOTATED- Title 39, chapter 511 sections 
1-2-102, 17-8-231, 39-51-102, 39-51-3201. 

RELD; 1. When a claimant has received unemployment 
insurance benefits, parts of which may have 
been obtained fraudulently, the Department of 
Labor and Industry is limited to recovery of 
those amounts wrongfully received by the 
claimant. Additionally 1 the claimant may be 
disqualified from receipt of future ber •fits 
for up to 52 weelts. 

2. The Department of Labor and Industry may not 
sue a claimant for the additional penalty 
provided in secti on 17-8-231, MCA, because 
section 39-51~3201, HCA, provides a specific 
remedy for the department in suc h cases. 

7 Septamber 1983 
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David L. Bunter, Commissioner 
Department of Labor • 11d Industry 
Lockey and Roberts 
Helena M'1' 59620 

Dear Mr. Bunter: 

You have requeated my opinion on the followinq 
questions: 

1. When a claimant bas received unemployment 
insurance benefi ta, part s of which may 
have been obtained fraudulently, may the 
Department of Labor and Industry sue for 
return of the entire amount of benefits 
received, includinq those riqbtfully 
received, pursuant to section 17-8-231, 
.MCA? 

2. If the forfeiture provieions of section 
17-8-231, MCA, are not applicable to 
unemployment insurance benefits, may the 
Department of Labor and Industry 
nevertheless sue a claimant for the 
additional penalty provided in the 
statute? 

Section 17-8-231, MCA, provides: 

(1) A person who knowingly presents or causes 
to be presented a false, fictitious, or 
f raudulent claim for allowance or payment to 
any state agency or its contractors forfeits 
the claim, including dly portion that may be 
legitimate, and in ad tion is sub)ect to a 
penalty of not to excaed $2,000 plus double 
the damages sustained by the state as a resul t 
of the false claim, including all legal costs. 

(2) The forfeiture and the penalty may be sued 
for in the same suit. [Emphasis added.) 

The statute appears to be broad enough to apply to 
claims for unemployment ins~rance benefits submitted to 
the Department of Labor and Industry. However, Title 
3 ~ , chapter 51, MCA, specifically deals with the payment 
and receipt of unemployment benefits. 
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Section 39-51•102, MCA, expreaaes the public policy of 
the State of Montana that persona unemployed t~rouqh no 
fault of their OWl'l should receive unemployment -,nefita. 
The Montana Supreme COurt has noted that thb stated 
policy requires that. the law should be liberal~y 
construed in favor of allowance of benefits. Scott v. 
S111ith, 141 Mont . 230, 376 P. 26 733 (1962). Section 
39-51-3201, MCA, provides for an a4m1ntstrative penalty 
to be i111posed aCJal.nst any person who knowinqly obta.ina 
benefits throuqh llliarepresent.&tion, falae at.at.~enta, or 
failure to· disclose a material fact. such person will 
be •required to repay to the department, either directly 
or ••• by offset of future benefits to Which he may be 
erltiUed, or by a combination of both such methode, a 
&UJII equal to the llJIIOunt wronqfully received by him. • 
S 39-Sl-320112), "Cio. Recovery is clettrly limited to an 
amount. equal to those benefit.e "wronCJfully received• by 
the clai.ausnt. Mdi tional.ly, the claimant may be 
disqualified from receipt of future ber efits for up to 
52 weeks. S 39-51-3201(1), MCA. 

If section 17-8-231, MC~, were construed to permit 
recovery of all benefits paid to a claimant, it would to 
that extent 6e inconsistent with the remedy provided in 
section 39-51-3201, MCA. Section 17-8-231, MCA, is a 
general statute creatinCJ civ~l penalties for persons who 
ltnowingly submit false or fraudulent clailns to State 
agencies. Section 39-51-3201, MCA, establishes specific 
penalties to be assessed against persons who ltnowinCJ1Y 
file false or fraudulent claims for unemployment 
benefits. Where two statutes, one of which deals with a 
subject in general terms and anothe.r in more specific 
terms, are in apparent conflict, the special statute 
controls to the ext~nt of any inconsistency. State v. 
Holt, 121 Mont. 459, 194 P. 2d 651 (1948) 1 S l-2-102 1 
Mer." Therefore, the broader remedy available to State 
agencies by means of section 17-8-231, MCA, is not 
available to the Department of Labor and Industry when a 
clatmant 1tnowin9ly files a false or fraudulent claim for 
unemployment bene.fits. Section 39-51-3201, MCA, 
establishes the sole penalties to be assessed in such 
cases. This construction of the s tatutes also answers 
your second question concerning the additional penalty 
provided in section 17-8-231, MCA. Onder this 
provision, a State agency can recover an additional 
penalty of up to $2,000, plus double the damaqes 
sustained by the State, including legal costs. To allow 
this addl.tional penalty to be imposed against one who 
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wrongflllly obtairu~ 
i nconsi•tent with 
secUo"l 39-51-3201, 
must C\,ntrol, 

une~~~plo)'IUnt 
the specific 

MCA. Aqain, 

benefi.u would be 
remedy provided in 
t he special statute 

'l'HBRBFOU, IT IS MY OPINION : 

1. When a claimant has received unaaployment 
insurance benefits, pa.rts of which may have 
been obtained fraudulently, the Department of 
Labor and Industry is limited to recovery of 
those amounts wronqfully received by the 
claimant. Additionally, the olailllant may be 
disqualified from receipt of future benefits 
for up to 52 weelts. 

2. The Department of Labor and Industry may not 
sue a claimant for the additional penalty 
provided in section 17-8-231, MCA, because 
section 39-51-3201, MCA , provides a specific 
remedy for the department in such cases . 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 40 OPINION NO. 22 

FEES - Property owner in refuse disposal district 
"receiving a service• for fee assessment even though not 
actually using facilities: 
REFUSE DISPOSAL DISTRICTS - Property owner •receiving a 
service• for fee assessment even though not actually 
using facilities; 
MONTANA CODE ANNOTATED - Sections 7-13-2 03 to 7-13-212, 
7-13-231, 7-13- 233. 

HELD: A property owner is •receiving a service" for 
purposes o f fee assessment under the refuse 
disposal district l aw whethe r or not he is 
actually making use of the facilities. 

28 September 1983 
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