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2. "Limited periods of time '' for which the county 
commissioners can lease fairground property 
under s~c tion 7- 21- 3409(11, MCA , means a ny and 
all periods of tim!! e xcluding the time during 
the ~ounty fair itsPlf and the three weeks 
prio r to the fair . 

Very truly yours , 

MIKE GREELY 
Attorney Genct·al 

VOLUME NO . 39 OPINION NO . 59 

APPROPRI/,TIONS - App11C.Jtaon of budget 
~rccedures to 1nc reas~ ~ppropr iat1un for 
Consumer Counsel ; 

amendment 
office· C' f 

CONSUMER COt;t,jSEL - Ap!Jl ic<~Uon of buugct ;~mundm•:nt pro
cedure:> to incren:;e dppropr tdtion for o!:u;e o! Consumer 
Couns£> 1 ; 
MONTANA CODE ANNOTI.1'C[' - Sections 69 - l - 2:?.i , 1'9- 1- 223 ( ) ), 
69-1- n -l, 69-1- 224 141 . 

HE LD : The off1ce of Consum~t C0unsel may 
an unappropriated balance 1n its 
revenue account through a budgC' t 

James C. Paine 
Montan~ Consumer Counsel 
J4 liest S1xth AvEenue 
Helena , Mont ana 596~0 

Dear ~!r . Paine : 

not expend 
ea rmarke:cl 

amendment . 

1- ~lay 1982 

You have requested my opinion o n the bud(Jct e~meodment 
procedure as it pertains t o the o ff ice of Consumer 
Counsel . Sectio n 69- 1 - 223 , MCA, c reates an earmarked 
revenue ~ccount for the Consumer Counsel office funded 
by a fee , wh ich i s a pe rcentage of gross receipts, 
assessed against the businesses and ut ilities r egulated 
by the Public Service Commi ssion . The statute provldes 
thilt Lhe Consumer Counsel of fi ce may be funded by a 
"base appropriation for regular operating £> xpen ses and a 

219 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 

contingency appropriation for e xpenses due to an 
unant.tc.tpated caseload," both of which are to be pa1.d 
from thf earmarkPd revcn• .. e account funded by the fee . 
The amo1nt of the fee assessed agai nst regulated 
companJ.es 1s determined by the Department of Revenue 
(herein.lfter "the Dep.lrtment") under section 69-1-224 , 
MCA. Regulated companies must report their gross 
rece1pts to the Department per1orlically. Th~ Departmnnt 
then computes the percentage of these gross rl!ceipts 
necessary to fund the Leqislature's appropriation LO lhe 
Consumer Counsel office .Jnd sets the fee at a lPvel 
estimated to be sufficient t c> raise tht:: dmount 
approprioted . If thP r<'venue gen...-r,lted hy th£, fcc 
exceeds th., amount expcndca from the fund 1.n any y<'ar , 
section 69 - 1-224(~1, MCA, requires the Department to 
at-ply the r.:-tr.ilining balilnce 1n meelina the appruprJ.allOII 
for the succeeding f1scal yeat, 1·csultinq in a 
correspond1~gly lower f0e rharged tu the regul tto•d 
companies. 

For fisc~ l years 1q92 dnd 1983, th~ Legislatutc ~nacted 
ba e appropr.tations for the o ffice of the Consumer 
Counsel, but ialled l o provide a contingency 
appr '1priatlon tor expenses n·l.Jted t o unanticipated 
case.oad. In Sl!ttlng the amount of the fep, however, 
the Department , for reasons wh1ch a re not apparen~ . 
fatlea to ~pply the carry-over balance 1n the earmarked 
revenue account from fisccJl year 1981 to reduce th~ 
amount of the fee collected in fiscal year 1982. As a 
result of the Department's action, a sul..stant1al 
unappropriated balance rematns in the Consumer Cuunsel's 
ear:m.:trked revenue account . You inform me that several 
maJOr: cases within the Counsel's JUrisdiction have 
recently been filed and that the Consume~ Counsel w1l l 
be unable to participate fullr in these cases withln the 
current base apprcpriation . You inquire whether the 
Consumer Counsel may seek a budget amendment to tap the 
unappropriated remaining balance in the earmarked 
revenue account to finance participation in these cases . 

In my op1nion , any unappropriated balance in the 
earmarked revenue account is not ava1lable to the off1ce 
o~ the Consumer Counsel !or e xpenditure under a budget 
amendment. Sect1ons 69- l-223 and 69-1 -224, MCA, compel 
thJ.s conclusion . Section 69-1- 223 (3), MCA, prov1.des: 

The amount of money which may be raised by the 
fee on the regulated companies during a fisc.:tl 
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year may not be increased from the amount 
appropriated , including both base a nd 
contingency appropriations , by the legislature 
for that fiscal year. Any additional money 
required for operation of the office of the 
consumer counsel must be obtained from other 
sources in a manner authorized by the 
legislature . 

This section dovetails with section 69- 1-224 (4), MCA, 
which requires any money raised by the fee in e xcess of 
that e xpended in a fiscal year in effect to be rebated 
to the r~gulated companies in the form of a reduced fee 
for the s ucceeding fiscal year . Under the se provisions , 
the amount o f the earmarked revenue account which may be 
e xpended is limited to the amount a ppropriated and may 
not be increased by a budget amendment . 

Your le tter points to the provisions of HB 500 , the 
legislative budget bill for f iscal years 1982 and 1983, 
which details the general budget amendment procedur e for 
StatP. agencies . You suggest that HB 50 establishes a 
budget amendment as an ••other source " under section 
69- l -223(3), MCA, from which the office o f the Consumer 
Counsel can acquire spending authority . I disagree . HB 
500, section 3 ( 2) , allows a budge t amendment to tap an 
earmarked revenue account in emergency situations, but 
i t makes no specific reference to the office o f the 
Consumer Counsel . The question of.,. whether the general 
language of HB 500 creates an impl~1t e xception to the 
specific limitation on the office of the Consumer 
Counse l estab l ished in section 69 - l - 223(3), MCA , depends 
upon whether such an exception is consistent with the 
legislative intent , since in the absence of manifest 
in t ent to the contrary , the specific legislation 
controls the general. Dolan v . School District No . .!.Q., 
38 St. Rptr . 1903, 1907-08 , 636 P . 2d 825 , 828 (1981) . 

The Legislature 1nte nded to limit regulated companies ' 
tax liabili ty under section 69-1-223 , MCA, .to the amount 
appropriated . It specifically provided 1n subsection 
(3) of that section tha t funds t o be e xpended in excess 
of the amount appropria ted must come from "other 
sources . " If the fee raises more than the amount 
e xpended in any fiscal year , t he unex pended balance does 
no t revert to the general fund or remain in the 
earmarked fund, but rather inures t o t he benefit of the 
regulated companies under sec tion 69- 1-224(4), MCh , in 
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the form of a corresponding lower fee for the succeeding 
year . Nothing in HB 500 suggests an intent to alter the 
balance of interests established in sections 69-1-223 
and 69-1-224, MCA. I therefore conclude that it creates 
no implicit exception to the limitations on access to 
the earmarked revenue account. 

THEREFORE, IT IS MY OPINION : 

The office of 
unappropriated 
account thro ugh 

Consumer Counsel may not e xpend an 
balance in its earmarked revenue 
a budget amendment. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 39 OPINION NO. 60 

LICENSES - Authority o f local governments with self-
government powers; 
LICENSES, OCCUPATIONAL AND PROFESSIONAL - City 
licensing, self- government powers; 
LOCAL GOVERNMENT - Self- government powers, authority to 
require license fees for certain professions; 
MUNICIPAL CORPORATIONS - Self-government powers, 
authority to enact license fees; 
NONTANA CODE ANNOTATED - Sections 7- l - 101, 7- 1 - 103 , 
7- 1 - 106 , 37- 3- 308 (3), 37 - 31 - 323 (3) , 37- 51-312 , 
37-65-203 ; 
MONTANA CONSTITUTION - Article XI, section 6 ; 
OPINIONS OF THE ATTORNEY GENERAL - 37 Op . Att ' y Gen . No . 
68 (1977), 37 Op . Att'y Gen. No . 71 (19771 . 

HELD: State statutes, standing alone , that prohibit 
local governments from licensing certain pro
fessions or occupations do not apply to local 
governments with self-government powers unless 
the statutes are specifically made applicable 
to local governments with self-government 
powers . 
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