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THEREfORE , IT IS MY OPINION: 

The g r a n tee under a tax deed to real proper ty 
issued after foreclosu r e of real and personal 
property l1ens on the property acqu1 r es no right to 
r ecover the amount o f personal p ropert y tax owed by 
the taxpayer . 

Very t ruly yours , 

MIKE GREELY 
Atto rney General 

VOLUME NO . 39 OPINION NO . 54 

HUMAN R!GBTS ACT - Ag e> discrimin.:1tion provisions 
affct.: t ing maximum age qualifications !"or teachers and 
specialist certification ; 
SUPERINTENDENT Of PUBLIC ~NSTRUCTION - Certification f 
teachers after age 70 ; 
TEACHERS - Ehgibility f0r teacher and 
certification after age 70 ; 
MONTANA CODE ANNOTATED - Sect1ons 20-4-101 , 
20- 4-le<:!ll . 20- 4-1C4Clllal. 70- 4- 203!21. 
49- 2- 308 , 49 - 2- 308 ( 1). 49-J - 201 , 49 - 3-20 4. 

specialist. 

20-4-103 , 
49- 2- 303, 

HELD : The age l1m1tat1on established 1n sect ion 
20 -4 - 104 (1 ) (a ) , MCA , as a quallhcation for 
cert1f1cation to teach is repealed by 
impllcation by secuons 49-2- 308 and 49-3- 20 4, 
MCA . 

Ed Argenbright 
5uperintendent of Public Instruction 
State Capi t ol 
Helena , ~ontana 59620 

Dear Mr . Argenbright : 

25 February 1982 

You have requested my opinion on the following question : 
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Is the provision of section 20-4-104 (11 (a), 
MCA , establishing age limitations for issuance 
of teacher and specialist certificates, 
repealed by implication by the Montana liuman 
Rights Act? 

Your question arises from the recent decision of the 
Mon tana Supreme Court in Dolan v. School District No . 
10, 38 St . Rptr. 1903, 636 P.2d 825 (19811, ~n which the 
court unanimously held that section 2\l-4- 203 (21 , MCA , 
was repealed by implication by the Human Rig hts Act to 
the extent that section 20-4-203(21 , MCA, established a 
mandatory retirement age for teachE'rs. 

Montana law prov1des that a teacher may not be employed 
in a publ•c school unless certified by the 
Superintendent of Public Instruct1on . S 20-4-101 , MCA . 
The superintendent is empowered t o issue certificates to 
teachers and is expl4c1tly prohibit~d from certifying a 
teacher who does not meet certain statutory 
quolifications. 5 20-4-103, ~1CA . The qualifl.cations 
are set forth in section 20 - 4-104(1), MCA, and include 
the fol l ow1ng : "Any person may be cert~fied as a teacher 
when he satis!:iE's the following qualifications : (a) lie 
is 18 years of age or older buc is not more than 70 
years of age . • It is clear that under the law the 
super1ncendent may not 1ssue or r enew a certificate for 
a teacher who has reached the age of 70 . 

The dec1sion in Dolan involved s t atutes prohibiting dis­
crimination based on age by a school district as a 
public employer . The Supreme Court held that the 
provisions of the Human Rights Act p rohibi ting 
d1scrimination in employment, § d9-2-303 , MCA , and 
d1scr1m1nation by a public employer, § 49- 3- 201 , ~ICA , 
r epeal hy impl1cat1on any prior legislation establishing 
or authorizing mandatory tedcher retirement policies 
based solt.!ly o n age as an arbit rary limita t ion . You r 
inquiry is somewhat di::erent than the one decided by 
the Court in Dolan . Section 20 - 4-104(1) , MCA , does not 
deal d i rectly with employment. Rather , it provides the 
qualifications for a teach:tng cert:tfica t e , which is a 
privilege or license granted by the State . The hiring 
practice statutes relied on by the Court in Dolan 
therefore do not control . However, analogous statutes 
prohibit the State from denying any person "advantages , 
or privileges because of ... age, ... unless b.:1sed on 
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rea sonable grounds ." S 49-2- 308(1), MCA. Further, 
sec ~ion 49- 3- 204, MCA, provides that • rnJo state or 
local governmental agency may grant, deny, or revoke the 
license or charter of a person on the grounds 
of •.. age .... • Under Dolan, these enactments must be 
held to supersede prior 1nconsistent legislation. 

Dolan held that age alone is not a valid predictor of 
job performance for teachers, 636 P.2d at 830. It 
follows that age alone may not serve as "reasonable 
grounds" under section 49-2-308, MCA, to deny a teacher 
the certificate needed to secure a teaching job. This 
is especially true in light of the legislative finding 
in section 20-4-101, MCA, that certification is required 
to as;ure "quality education" a nd "maintenance of 
professional standards ." The Court's conclusion in 
Dolan was apparently one of fact based on the expert 
test1mony presented in that case. 636 P. 2d at 827. I 
express no opinion as to the factual issue of the 
validity o f age as a predictor of performance in any 
other job or profession . 

THEREFORE, IT IS MY OPINION : 

The age limitation established in section 20-4-
104 ( ll (a), MCA, as a qualification for 
certification to teach is repealed by implication 
by sections 49-2-308 and 49-3-204, MCA. 

Very truly yo urs, 

MIKE GREELY 
Attorney General 

VOLUME NO. 39 OPINION NO. 55 

MUNICIPAL CORPORATIONS - Authority to exceed maximum 
mill levy; 
MUNICIPAL CORPORATIONS - Taxes paid under protest, 
authority to exceed maximum mill levy to compensate; 
MUNICIPAL CORPORATIONS - Taxes paid under protest, use 
of funds when received ; 
TAXATION AND REVENUE - Authori ty of municipality to 
e xceed maximum mill levy; 
TAXATION AND REVENUE - Payment under protest, authority 
to exceed maximum mill levy to compensate; 
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