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This section codifies what is already protected by the 
Montana Constitution , article II, section 31 , which 
provides that no " law impa1r1ng the obligation of 
contracts ... shall be passed by the legislature.• A 
firefighter's pension constitutes an element of 
compensation, and a vested contractual right to pension 
benefi~s. which are stated in the retirement plan during 
the firef1ghter • s employment , accrues when he begins 
paying into the retirement fund. State v. Fire Dept . 
Relief Ass'n, 138 Nont. 172 , 355 P.2d 670 (1960). Once 
this right has accrued it becomes an integral part of 
the employment contract and cannot be impaired by 
subsequent legislation. Local No . 8 International Ass•n 
v . C1ty 2f Great Falls, 174 MOnt. 53, 568 P.2d 5 41 
(1977); Bartels v . H1.les City, 145 Mont. ll6, 399 P . 2d 
768 (19651; Clarke v. Ireland, 122 Mont. 191, 199 P . 2d 
965 (1948). 

It 1s clear that those firemen who have transferred to 
the new retirement system cannot lose any retirement 
benefits accrued to them under the old system . These 
vested pension rights include the provisions which were 
used to compute the adjusted benefits under the old 
system . Thus, those firefighters who were hired before 
July 1, 1973, and who retired during the period between 
July 1, 1973 , and July 1, 1981 are entJ.tled to all 
pension benefits acc rued to them under the old 
retirement system. 

THEREFORE, IT IS ~lY OPINION : 

In converting to the Unified Retirement System , all 
eligible firefighters .:~re entitled to all pension 
benefits accrued to them under the old retirement 
system . 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO . 39 OPINlON NO . 52 

CHhRITABLE ORGANIZATIONS - Section 23 - 5-413 , MCA, does 
not allow charitable organi~ations to use real property 
as raffle prizes; 
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GAMBLING - Using real pro perty as a raffle pri ze not 
authorized by section 23 - 5-413, MCA; 
RAFFLES - Real property not allowed as a raffle p r ize 
under section 23-5-41 3 , MCA; 
MONTANA CODE ANNOTATED - Sections l-2-101 , 23-5-4 13 . 

HELD: The language in section 23- 5-413 (2) (c), MCA , 
cannot be inter preted to allow the use of real 
prop~rty as raffle prizes . 

23 February 1982 

Ted o . Lympus , Esq . 
Flathead County At torney 
Flathead County Courthouse 
Kalispe l l , Montana 59901 

Dear ~lr. Lympus: 

You have aske d my op1n1on on the following questlon : 

Can the language 1n section 23- 5-413 ( 2) (cl, 
MCA, referring to tang1ble personal property , 
be interpreted to refer only to the type of 
personal propert y used as the prize, if in 
fact personal propert y is to be the prize , dOd 
not to be a ~rohibition on the use o f the r~al 
property , such as a res1dence, as the prize 
instead of personal property? 

The above subsect1on was added by the 1981 Leg1slature 
to e xempt charitable organl. zations from the value l1m1ts 
placed on raffle prizes . 1981 Mont . Laws, ch . 510 ~ 1. 
The amendment , part of the "Bi ngo and Raffles Law , • 
states : 

The proce~ds from the sale o f the raffle 
tickets are Lo be used only ~or chan.table 
purposes or to pay for pn.zes . The raffle 
prize must be in tangl.ble personal property 
on ly and not 1n money, cash, stock , bonds , 
evidence of 1ndebtedness, or other 1ntang1ble 
personal property . None of the proceeds may 
be used for the administrative cost of 
condu~ting the raffle . 

Your question , simply put, is whether the sect ion can be 
interpreted t o allow real property t o be used as a 
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raffle prize. The statute draws distinctions between 
the types of personal property that can be used but is 
silent on the use of real property. However, applying 
the general rules of statutory co~struction it is clear 
the statute does not include real property in its 
description of raffle proceeds. 

The funct~on of any court in construing a statute is to 
give effect to the inte nt of the Legislature, Chennault 
v. Sager, 37 St. Rptr. 857, 861, 610 P.2d 173, 176 
(1980). S 1-2-101, MCA. That intent is best evidenced 
by looking at the plain meaning of the statute. A court 
"is simply t o ascertain and declare what in terms or in 
substance is contained in the statute and not insert 
what has been omitted. • Security ~ and Trust v. 
Connors, 170 Mont. 59, 67, 550 P.2d 1313, 1317 (1976). 
Sectl.On 23-S-413 (21 (c), MCA, clearly states that raffle 
prizes "must be in tangible personal property only .... • 
(Emphasis added.] 

The statute does not specifically mention real property 
prizes but its express wording admits to no other 
construction. Prizes must be in tangible personal 
property only . • If the statute is plain, unambiguous, 
direct and certain, the statute speaks for itself and 
there is nothing left ... to construe. • Shilnnon v. 
Keller, 37 St. Rptr. 1079, 1081, 612 P.2d 1293, 1294 
(1980). The use of real property as a raffle prize is 
not authorized within section 23-5-413, MCA. In order 
to offer such prizes it w1ll be necessary to seek 
curat1ve legislation . 

THEREFORE, IT IS MY OPINION: 

The language in section 23-5-413(2) (c), MCA, cannot 
be interpreted to allow the use of real property as 
raffle prizes. 

Very truly yours, 

MlKE GREELY 
Attorney General 
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