
OPINIONS OF THE ATTORNEY GENERAL 

a genc y wh~cl. may e n t er i n to interlocal 
agreement s . 

Ver y truly yours , 

MIKE GREELY 
Attorney General 

VOLUME NO . 3 9 

COUNTY COMMISSIONERS Authority 
employees ; 
CO~~TY OFFICERS AND EMPLOYEES 
employees ; 
COUNTY OFFICERS AND EMPLOYEES 
District employees; 

OPINION NO. 38 

over distric t cour t 

District court 

Soil Con ervation 

COURT , DISTRICT - Employees , requirement to abide by 
county personnel policies ; 
COURT , DISTRICT - Separation of powers wi t h refere nce t o 
cou nty commissioners; 
NONTANA CODE ANNOTATED - Sections 3- 1- 113 , 7 - 5 - 2101 , 
7- 5 - 2102, 7- 5- 2107 , 7 - 5- 2108 , 7 - 6 - 2111 , 7- 6- 2112 , 
7- 6- 2202 , 7 - 6 - 2351 , 7 - 6- 2511 , T1tle 19 , chapter 3 , 
39- Sl-102 , 39- 51 - 203 , 39- 51 - 20 4( 21, 39- 71- 117 , 76- 15 - 501 
to 529 ; 
MONTANA CONSTITUTION - Ar t icle liJ , section l ; 
OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att' y Gen. No . 
20 . 

HF.LD : l. An employee who 1s paid by t.he coun ty and 
receives fringe benefi t s ther efrom is a coun t y 
emp loyee . 

3 . 

4 . 

An employee who r eceives a county payr o ll 
c heck. must abide by the perso nnel policies . 

Dist rict court employees and Soil Conservation 
Distr 1ct employees who receive county payroll 
checks and fr1nge benefits are county 
employees . 

D1str1ct court employees are requ1red to work 
a forty 1401 hour week . 

5 . The scope of dis t rict court aut.hor1t y ~n 
<elation to that of the county corMass1o ners 
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OPINIONS OF THE ATTORNEY GENERAL 

is an inappropriate question for an Attorney 
Genera l 's opinion. 

J. Fred Bourceau, Esq . 
Cascade county Atto rney 
Cascade County Courthouse 
Gr eat Falls, Montana 59401 

Dear Mr . Bourdeau: 

30 October 1981 

You have request ed 
questions r elating 
court personnel : 

my opinion 
to county 

r e garding the 
employees and 

f ollowing 
district 

l. Is an employee who receives a county 
payroll c ... eck and whose fringe benefits 
(such as PERS, health insurance , Workers' 
Compensation and Unemployment Insurance) 
are paid by the county considered a 
count y employee? 

2. Must an employee who receives 
payroll check abide by the 
polic1es established by the 
County Commissione r s , 
submitting time sheets? 

a county 
personnel 
Board of 
including 

3 . Are the employees of the district court 
and s uch departments as the Soil 
Conserv ation District, which is supported 
in part by county funds and gove r ned by a 
board whose employees receive payrol l 
checks and fringe benefits, considered 
county employees? 

4. Does the Board of County Commissioners 
have the authority to i nsist that 
employees o f the d1.s t r1.ct court work a 
forty (4 01 hour week as all other county 
employees are required to work ? 

5 . Does the district c ourt have the 
authori t y to establish personnel po licies 
that differ from the personnel polic J.es 
that apply t o all other county employees? 
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OPINIONS OF THE ATTORNEY GEN<.RAL 

You r first q uestion is whether an employee who receives 
a county payroll check and count y fringe benefits is 
considered a county employee. The pertinent st?.tu ':.es 
which author~~e fringt> benefits, such as PERS, health 
insurance, Workers ' Compensation and Unemployment 
Insurance , deem the recip ients o' these benefits 
employees of the county by the language used therein . 

Section 7- 5- 2107 , MCA , authori~es the county 
commissioners to " employ such persons as it deems 
necessary to assis the board in the per f ormance of its 
dut1es . " Sect~on 2-18-702, MCA, provides tha t "la lll 
counties ... shall ... enter into group hospitali~at1on , 
medical, health, including l ong-term disab1lity , 
accLdent , and/or group life insurance contracts o r plans 
for the beneflt o~ the1r of ficers and employees and 
the1r depe:-~dents . r- (Emphas~s added .) There is no 
statutory author ity for a count y t o include someone not 
employed by it (other than an officer o r dependent ) in 
i t s heal th insurance plan . The pla1n mean1ng o f t he 
wor:ds of the statute control its interpretation here, 
where the wo rds are unambiguous , direct and certain . 
R1erson v . Slate of Mon tana, 37 St. Rptr . 627 (1980). 
Thus , employees covered by coonty heal t h 1nsurance p lans 
are county employees . 

Referr1ng t o unemployment insurance ~he declarat1on of 
sta l~ publ1c policy states " ltlhe ach1evement of social 
sec urity requ1res protection against • .. (involuntary 
unempl o yment!. Th1s c an be provided by encou raging 
employers to provide more stable employment a nd by 
sys tematic accumulation of funds du r ing periods of 
unemployment .... • S 39- 51 - 10~. ~ICA . An employe r or 
" employing un1t" under this Act includes the State 
government o r any of its pol1tical subdivis1ons . 
"Employment " means an 1nd1vidual ' s entire service for 
wages or under any contract of hire . Elected public 
o ff icials are excluded ~rom the def1nition of 
"employment ." SS 39- Sl - 203 , 39- SJ - 2041 21 , MCA. Part II 
of the Act describes procedures for contrlbution to the 
fund by employers and their employees . It 1s clear from 
the language of th1s Act that employe rs partic1pate in 
the unemployment insorance program for their own 
employees. 

Conti nu ing on to the Worker's Compensation Act, an 
employer under thi s Act ~n l~des a county . S 39- 71 - 117 , 
MCA . An employee is any rson , except an independen t 
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cont r actor, "who is in t he service of an employer, a s 
defined by 39-7 1-117 under any appointment o r contract 
of hir e , e x pressed o r i~plied, o r a l o r writ t en . • 
S 39- 71-118 , MCA . Under the language o f this Ac t , an 
employee for whom the c ounty contr ibute s t o t he Wo r kers' 
Compe nsation Fund i s clearly a cou n t y emplo yee . 

The Public Employees' Ret i remen t System Act , T i t l e 19, 
ch . 3 , MCA, l i ke w1.se defines a member o!' the s ystem t o 
be th~ employee of l.ts cont racti ng employer. Thus , i n 
t he event a county contrac t s with the PERS Bo ard, 
per sonne l who become memb e rs o f t he s ystem pursuant to 
that contrac t are coun ty e mplo yees. 

It i s , t herefore , clear t ha t pe r sonnel who receive 
county payroll checks and benefits arc cons i de r ed coun ty 
employees where s uch designa t J.on l.S re l e va nt to the 
benefits d~sc ribed a~ove . 

Your H~~ond question is whether an employee who recei~&s 
a county pay r oll cho:!ck must .;~bide by the personnel 
poltctcs ~stab lished by the Bo~rd of County 
Conunissione rs . Article Xl, section 3 , of the Montana 
Constitution d1.rects the Lcgi~ lature to dec l a r e the 
du ties and respons1b il1tics of t he county comna~ssioners . 

Sect 1. on 7- 5-210 1 , MCA , provides : 

Ge11eral author1 ty of coun1:y conunJ. s sJ.oners . (ll 
The boa r d of coun ty ccmmi ssioners ha s 
)Url.sdictton and powe r, under s uch limitat J.ons 
and rest r ictions as a r e prescr:bed by l aw, to 
represent th~ county ar.d have t he care of the 
couuty pr operty and the management of t he 
bus1ness dnd concerns o. the county in all 
c.ases where no other provision 1s madu by law. 

(2) The board has JU r lsdJ.ctJ.on and power , 
unde r such lim1 t ations and rest~ictions as are 
pres cribed by law, to per form all othe r ac t s 
.3nd t hings required by law r.o t enumerated in 
t h1s t1. t l e or which may he ncc<o:ssary to the 
f ull discharg e of the duties of the chie f 
~xecutive author1ty of t he county government . 

SectiOJo 7 - 5- 210~ , MCA, state& , "The boa r c! of cou nty 
m1ssioners has Jurisdict ion .;~r.c power , under 
hm1tations and res t ric tions as are prescribed by 
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OPINIONS OF THE ATTORNEY GENERAL 

to make and enforce such rules for its government, the 
preservation of order, and the transaction o~ business 
as may be necessary." The Montana Supreme Court has 
long recognized that where powers are conferred on the 
Board of County Commissioners, but the mode in which the 
authority to be exercised is not indicated, the Board in 
its discretion, may select any appropriate mode or 
course of procedure. State ~ rel. Thompson v . Gallatin 
County, 120 Mont . 263, 184 P.2d 998 (1947). 

It is clear that 
broad enough t o 
facilit a te and 
responsibilities. 

the county commissioners have powers 
establish rules and policies to 

effectuate their statutory 

The county treasurer is required by law to render an 
account of all monies received and d1sbursed , and 
disburses money only on o rders of the board of county 
commissioners (except as otherwisP provided by law) . 
S 7-6- 2111, MCA . The treasurer is required to make 
detailed monthly financial reports to the bonrd. 
S 7- 6- 2112, MCA. The county clerk is likewise 
respon lble to the commissioners to account for county 
finances. § 7-6- 2202, ~!CA. It is clear that the 
personnel policies es tablished by the board of county 
commissioners, including the requirement that employees 
submic time sheets are within the statutory and implied 
powers of the woard of county commissioners as necessary 
for the admin1stration of county bus1ness . 

Your third question is whe ther d1strict court employees 
and employees of departments, such as the Soil 
Conservation Department , which are suppo rted in par t by 
county funds , and .,...hose employees are on the county 
payroll and receive county benefits, are considered 
coun t y employees. The county in which the district 
c ourt is established is charged wi th the cost of the 
court's maincenance . out o f the district court budget 
the county must pay most district court e xpenses, 
including salaries of court employees . §S 7- 6- 2351, 
7-6- 2511, MCA. Thus, the d1stric t court finances are an 
integra l part o~ the courty budget and finance system . 
The district court employees a re paid by the county, 
receive the same county benefits as do all other co unty 
employees and are, therefore, considered county 
employees. 
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A soil conservation district is a distinct governmenta l 
entity . Se e 37 Op . Att ' y Gen . No . 20 (1977), § 
76- 15-215 , MCA. To obtain money for i ts operation , the 
dis t rict acquires money i n part through tax levies by 
the counties in which it is situated . The depository of 
these tax funds is in t h e treasury of the principal 
county . These funds are accounted for and disbursed 
t hrough the C<.lUnty treasui"er , clerk and auditor , upon 
the order of the district supervisors . S§ 76-15- 501 to 
529 , MCA . The statut es governing conservation dis t ricts 
do not e xpres sly d e signatt district personne l as county 
employees to be included o n the county payroll. 
However, in t he event that lhe cou nty does include the 
district personnel on its payroll, giving them the same 
benefils as at"e given to o t her county employees , t o ~hat 
extent the conservation district personnel mus t be con­
sidered county emplcyees. 

Your fourth questi o n i • whether t he board f county com­
missioners has authority to insist that distr ict court 
employees ...-ark a for t y-hour week . Section 7-5-2108, 
MCA , provides t h a t " full-time salaried county employees 
shall work a minimum of 40 hours per wee.< ." The term 
"county employee " is not spec1fically defined by 
statute . However , applying the discus~ion in the 
previous questions , district court employees are paid by 
the county a nd are considered county employees for 
administrative and salary related purpo!;CS . They are 
therefor e "salaried county employees '' under section 
7- 5 - 2108 , MCA . 

Your last question is whether the distril:t court hu.s 
authority to establish personnel policies that differ 
from those t 'l.:lt apply to all other count y employees . 

District courts in Montana are clothed with inherent and 
statutory powers to do all that is necessary to render 
Lheir jurisdiction effective . These powers ndturally 
.lllclude the power to hire necessary court personnel. 
§ 3-1 - 113 , ~CA; State e x rel . Board of Commissio ners of 
Flathead County v . Eleventh Judic~al-oistr~ct Court , 36 
St . Rptr . 1~31 (1979 ). Article III , sect1.on 1 , of the 
~!ontana Constitution div "'ies the powers of government 
into t hree branches and directs that no branch can 
exercise power belonging to another . The sa l ary of 
court personnel comes out o~ the county budget . 
SS 7-6-2351, 7-6-2511 , MCA . As previously discussed, 
the board o f county commissioners contro ls the county 
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budget and its adMinistration. At the same time, 
inherent in the separation of powers is the control by 
the judicial branch over its own administrat~ve affairs 
and its own employees. State ex rel. Schne~d· r v. 
Cunningham, 39 Mont. 165, 101 P-:- ~;i62(19091. Thls 
obvious a nd inev~table overlap of powers has been 
recognized by the Montana Supreme Court in The Board of 
count~ commis5ioners ~~ Flathead county ~ Eleventh 
Judic~al D'stn.ct court 36 St. Rptr. at 1237, which 
stated, "The c o nstantly chanq1ng demands upon the 
judicial system must be worked out in a spirit of 
independent identity and balance among legislative, 
executive, and judicial branches of government by 
reasonabl~ ~nteraction tempered w~th respect f o r the 
limitations of their power." 

On thi$ bas~s it appears that requir1rg d~str~ct court 
emp l oyees to abide by c o unty pol1c1es and regulations 1S 
not an undue ~nterference upon the JUdLcial branch . 
Such a requirement i$, on the other hand , necessary t o 
th~ county for the e ffective administrat~on o f co uu t} 
business. Although I make this observa t1o n about tl'c: 
balance of interests bitween the c ourt and the count y , 
in regard to distr i ct c ourt employees a id1ng by c ounty 
rules and policies, I must conclude that t o expn•ssly 
define the scope of JUdlc ... al authority 1n reldtlon t o 
that o!: the c ounty 1s tnappropriate for an Attorney 
Genera!' s op1nion . That quest~ on would be mo re 
appropriately d~sposed of Pither by an understand ing 
between the individual J udge and the county 
commissioner:> , or by a )Udgmt>nt ir a cout t o f propE::­
Jurisdiction . 

THEREFORE, IT IS MY OPINION · 

1. An employee who 1S p<ud by the c ou n t ;· a nd 
rece~ves fr1ng~ benefits thurefrom 1s 4 county 
emplo yet:. 

2. An employee who rec e1ves a CQUr.ty payroll 
chec lt must abide by the personnel po l~c1es . 

3 . District court employee s a nd So~l Co nservatlo r. 
District employees who rece~ve county payrol l 
checks and fr1nge bene~~ ts are county 
employees . 

4. Distr~rt court employees arc required t o ~ozk 
a forty (401 t~ur week. 
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5. The s cope of district court author '-Y in 
relatio n to that of the county commissioners 
i s an inappropriate question for an Atto rney 
General 's op1nion . 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 39 OPI NION NO . 39 

BUILDING CODE - Collection o f demoll.t1on assessments ; 
COUNTY OFFICERS ;\NO EMPLOYEES - Treasurer : du t y to 
collect mun1c1pal assessments; 
MUNICIPAL COPPORATIONS - Collection of special 
assessments; 
TAXATTON AND REVENUE - Collection 
assessments by county treasurer; 
WORDS AND PHRASES - "Taxe s "; 

of munic1pal 

MONTANA COD£ ANNOTATED- Sections 7-6-440-(21 lal, 
7 - 6-44 13, 7-12-4 181 ; 
OPINIONS OF THE ATTORNEY GENERAL - 3 Op . Att'y Gen . at 
198 119091; 3 Op. Att ') Gen. at 199 ( 19091; 3 Op . Att ' i' 
Gen. at 201 (1 9091 ; 38 Op. Att'y Gen . No . 40 (19791 . 

HELD: The county trPast.rer m~.ost collect a properly 
cert1f1ed spec1al assessment that a c1ty has 
imposed pursuant ~o an ord1nance adopt1~g the 
Un1 form Code for the Abatement. of Dangerous 
Ruild1ngs, unless the city has prov1ded for 
the c1 ty treasurer to collect taxes under 
se=tion 7-6-441 3 , MCA. 

I DecembP r 198 t 

Dav1d X. Hull, Esq . 
Asslstant C1 ty At t orney 
C1v1c Cen ter 
Helena , Montana 59601 

Dear 1-1~. Hull: 

You have ask•d f o r my op1n1on on :he follow1ng qucs•1 ~n : 
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