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[now codified at 90-6-205 through 90- 6 - 209, MCA],
determine priorities among competing grants."
37 Op .
Att • y Gen . at 100 .
The Board must determine in the
final analysis whether the proposal merits favorable
co1 s ideration .
THEREFORE , IT IS MY OPINION:
1.

Local government units with self-government
powers and counties with general government
powers are authorized to provide alcohol and
drug abuse treatment services under Title 53,
ch. 24, MCA.

2.

Local governments may contract with nonprofit
corporations
for
the
provision
of
such
services .

3.

A program of alcohol and drug abuse t reatment
services provided by contract with a private
nonprofit
corporation
is
a
"governmental
service
or
facility "
under
section
90- 6- 205(4),
MCA,
for
the
purpose
of
determining
eligibility
for
coal
impact
assistance .

Very truly yours,
MI KE GREELY
Attorney General
OPINION NO . 32
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129

OPINIONS OF THE ATTORNEY GENERAL
HELD:

1 . The Secretary o f

State is r equired to issue
advisory opinions, permit public access to
voluntary disclosure statements, and adopt
rules concerning the conduct of his affairs
pursuant to the provisions of the Montana Code
of Ethics.

2 . The Secretary of State is required to issue
advisory
opinions
concerning
the
ethical
conduct of eithe r the requesting party or a
third party.
3. The method of conducting the Secretary ' s
duties under the Code of Ethics i s within the
d i scretion of the Secre tary of State.
10 September 1981

Honorable Jim Waltermire
Secretary of State
State Capitol
Helena, Montana 5962 0
Dea r Mr. Waltermire:
Yo u have requested my 0pinion concerning the duties of
the Secretary of State with regard to the Montana Code
of Ethics.
The request consists of eight questions,
including 36 sub-issues, regarding your authority under
the provisi ns o f section 2-2-132 , MCA.
Your questions
are answered by reference to the provisions of that
statute.
However, only two of your questions require
statutory interpretation .
The a nswers to the other
questions are left entirely to the discretion of r.he
Secretary of State .
T~e Legislature ,
of Article XIII,
enacted a c ode
employees .
The
conflict between

§ 2- 2-101, ~ICA .

pursuant to the constitutional mandate
section 4, Mor. tana Constitu t i on, has
of ethics for public officers and
purpose of the c ode is to "prohibit
public duty and private interest. "
Section 2-2-132, MCA, states:

The Secretary of State may:
(1)

issue
advisory
opinions
with
such
deletions as are necessary to protect the
iden t ity of the requesting party or the
party about whom the opi nion is written;
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(2)

keep and permit reasonable public access
to voluntary disclosure statements;

(3)

make r u les for the conduct of his affa irs
under this part .
[Emphasis added . )

The threshold question here revo lves around the use of
the term "may " i n the statute .
As a g e nera l rule t he
language of a statute is to be construed in the o rd i nary
sense of the words used unless it appears o therwise f rom
the context of the statute itself.
In re Woodburns
Estate, 128 Mont . 1 45 , 2- 3 P . 2d 391 (1954) -.- Also as a
general rule the use o f the term "n.ay," as opposed to
t he term "shall, " indicates a permissive, rather than a
mandatory , grant of authority . Hansen v . ~fty o f Havre,
112 Mont . 207, 217 , 114 P.2d 1053 {19 4 . H owe ve r ,
whe r e the public interest or individual rights are
involved ,
the
term
"may"
becomes
imperative when
besto wing power on a public officer . In Bascom v.
Carpenter, 126 Mont . 129 , 136 , 246 P . 2d 223 (19 52 ), the
Montana Supreme CourL, quoting a decision from Oregon ,
stated:
It is well settled that, even where the word
"may" is u sed , and the rights of the public or
of a third party are affe cted , the language is
mandatory , and must be strictly obeyed .. . . It
is
a
general
princi ple
in
statutory
construction that, where the word " may " is
used in confe rr ing power upon an officer ,
cou rt , or tribunal, and the publ1c or a th i r d
perso n has an i nterest in an exercise of the
power, then the e xerc1se of the power becomes
impera t ive .
[Citations omitted I
Often legislative inten t de t ermines whether "may" is a
discreti onery o r a mandatory te r m.
In cases where nc
right or benefit to the public is implied the word "may"
is enab ling and permissive. Whenever the rights of the
publ 1c are involved the word is i nterprete d to mean
"shall . " Durland v. Pr ickett, 98 Mont . 399 , 39 P . 2d 652
( 1935) .
The use o f the term "may" in section 2- 2-132 , MCA , falls
under the rule cited 1n Durland and Bascom. Clearly the
publ1c has an interes t in the exercise of th e powers
granted to the Secreta ry of Sta te pursuant to the
Montana Code of Ethics . Indeed , the purpose of the Code
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is to protect the public interest . Thus, in my opinion,
the use of the term "may• in the statute is imperative.
The Secretary of State must i ssue advisory opinions,
permi t pub l i~ access t c voluntary disclosure statements,
and adopt ru les concer r·ng the conduct of h is • ffairs
under those pr o visions.
Your quest i ons regarding the availability of opinions to
third parties can also be answered by reference to
The pertinent language allows
section 2-2-132Cl), MCA.
opinio ns to be issued:
(WI - t h s uch deletions as are necessary to
protect the identity of the requesting party
2E t he party about whom the opinion is
wri tten .
[Emphas~s adde~
The statute presumes that adviso ry opinions wi ll be
i ssued concerning conduct of eit he r th e requesting party
or conduct o f a third party.
Any other interpretation
would render meaningless the phrase "or the party about
whom the opinion is written.• It has long been settled
that each component of a statute must be construed in
such a way that each has some meaning, vitali ty and
e ffect.
Burritt v. Ci~y of Butte, 16 1 Mont. 530, 534,
50 8 P.2d 563 (1973). T e Legislature does not engage in
useless acts.
Kish v. Montana State Prison, 161 Mont.
29 7 , 505 P.2d 891"""(1973).
Thus, in my opi nion, third
parties are entitled to receive advisory opinions.
While the Secretary of State is required to perform the
duties under the statute, no explicit direction is
provided as to how those duties are to be performed.
When powers are conferred upon a public officer, that
officer has
the implicit power necessary to the
efficient exercise of those powers expressly granted.
Guillot v. Sta te Highway Commission , 102 Mont. 149, 56
P.2d 1072 (1936); MSO v . Rans~er, 176 Mont. 149, 152,
536 P . 2d 187 (1975) .
The method of exercising an
implicit power is within the discretion of the public
o fficial given the authority. As long as the provisions
of the enabling legislation are not contradicted, the
exercise of the authority is entirely within the discretion of the public official given the power. See, ~·
Wt•nzel v. Murray, __ Mont . __ , 585 P.2d 6n-(1978).
The courts are very reluctant to get involved in the
procedure or method of exercising official discretion
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unless there has been a manifest abuse.
See, ~.
Burgess v. Softich, 160 Mont. 70, 535 P.2d f'18 (19/ST.
Thus the general rule bas evolved that writs or other
judicial remedies are not available to compel a public
official to exercise his discretion in a specifi ed
manner. S'ear v. State Hilhwa; Patrol Retirement Board,
149 Mon t. , 442 P.2d 348 196 I.
Absent specific statutory guidelines, elected officials
should be given wide latitude in the methods they choose
to exercise their authority .
As th~ balance o f your
questio ns revolve around the exercise of your discretion
as
an elected official
they do not provide an
appropriate basis f o r an Attorney General ' s Opinion .
This is not to say, however, that I necessarily agree
with your prior analysis.
The e~ questions are subject
t o your interpretation within the guidelines o f this
opinion .
THEREFORE, IT IS MY OPINION:
1.

The Secretary of State is required t o issue
advisory opinions , permit public access to
voluntary disclosure statements, and adopt
r ules concerning the conduct o f his affairs
pursuant to the provision s of the Montana Code
of Ethics.

2.

The Secretary of State is required t o issue
advisory
opinions concerning
the
ethical
conduct of either the requesting par .. y or a
third party.

3.

The ~e thod of conducting the Secretary's
duties under the Code of Ethics is within the
discreti on of the Secret ary of State .

Very truly yours ,
MIKE GREELY
Attorney General
OPI NION NO. 33
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EMERGENCIES - Funding for National Guard when called t o
. ctive duty in emergencie s ;
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