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includi ng t hose condominiums to be constructed
on P• eels of land that fall outside the
defin~tion of subdivision.
3.

The Department of HPJlth and Environmen t al
Sciences' authority to review condominiums
includes condominiums to be constructed on
parcels
of
land
subdivided
before
the
enactment of the SanitaLion in Subdivisions
Act .

4.

The
Department's
authority
to
review
condominiums ~ncludes condominiums to be built
on parcels of land prev iously approved by the
Department
for
uses
not
including
condominiums .

Very truly yours,
MIKE GREELY
Attorney General
VOLU ~IE
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HELD:

On th
second Monday of August, 1981, the
board of county commissioners may apply the
increased road tax levy authorized by 1981
Montana Laws, chapter 35
at a rate of 12
mills for the three mont.us of the current
fiscal year which f all before October 1 , 1981,
and at a rate of 15 mills for the nine months
of the current - iscal year wh ich fall a fter
October 1, 1981 .
29 July 1981

Allin H. Cheetham, Esq.
Chouteau County Attorney
County Courthouse Building
Fort Benton, Montana 5 9~42
Dear Mr. Cheetham :
Yo u have asked my opinion regarding t he practical appli cation of the recent increase allowed by the Legislature
for the permigsive county road levy.
The question arises because of two amendatory acts
passed by the 1981 Legislature , chapte r 351 (HB 622) and
chapter 4 6 6 (SB 305), Laws of Montana, 1981.
Chapt er
351 amends section 7 - 1 4- 2501, MCA, t o authorize the
board of county commissioners of first , second, and
t hird class counties to levy 15 mills rather than 12
mil ls f o r the county road fund.
Fourth, fifth , sJ.xth
and seventh class counties may levy up t o 18 mills .
Chapter 46 6 amends section 1-2- 201 , MCA, by changing the
effective d a te of all nonappropri a tion legislation from
July 1 t o October 1 following its adoption .
As the
counties ' budget year be '! ins July 1, 1981
IS 7- 6- 220 1,
MCA) , your question is when may the county apply the
increased levy author~zeu by chapte r 351?
To de term ine the impact of the Oc t ober lst effective
date on the implemen t ation of the increased road tax
levy, it is necessary to examine the county budget and
taxation procedures . The general powers of the boa rd o f
county commissioners relating to roads are derived from
section 7 - 14-2101, MCA, wh ich au thor izes t h e board of
county commissioners to main t ain and con t rol coun ty
bridges and roads , and to levy ta xes for those purposes.
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The procedure to levy road ta xes, as we ll as other
taxes, is prescribed in part 23 o f chapter 6, Title 7,
MCA. The procedure may be summarized as f ol l o ws:
1.

The county commissioners mus t prepare a
preliminary budget based on a tabu lation
of estimated coun ty expenditures and
revenue sources by the second Monday in
July of each year.
§§
7- 6 - 2315 ,
7 - 6 - 2313, MCA.

2.

The bo ard o f county commissioners must
hold public hearings on the preliminary
v udget beginning on the Wednesday before
the second Monday in August . S 7 - 5-2317,
MCA .

3.

On the second Monday in August the board
of coun t y commissioners must approve and
adopt by resolution its final budget.
S 7-6-2320 , MCA .

4.

On the second Monday in August, after
adopt ion of the budget, the board o f
county commissioners must fix the tax
levy for each fund of the budget .
It
must do so at a rate which is sufficient
to raise the amount set o u t
in the
budget, and it must base the rate on the
ta xable valuation of the county for the
current fiscal year.
§ 7- 6-2321, MCA.
In determining the fund requirements to
be met by tax levy, t he board may not
e xceed the maximum levy permitted by law
for each fund . § 7- 6 - 2319(3) , MCA .

The actual c o llection of county taxes, including the t ax
for the county road fund, takes place on a schedule
described in Title 15, MCA.
Reduced to the bare bones,
tha t schedule is as follows:
1.

The department of revenue or its agent
must
~s sess
all prope r ty s ub ject to
ta xation in the county between January 1
and
the
second
Monday
in
July .
S 15- 8-201 , MCA .
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2.

On or before the third Monday in October
the
county clerk
and
recorder must
deliver the county assessment book to the
county treasurer and charge the treasurer
with the full amount of taxes levied .
S 15-10-307, MCA.

3.

Within ten days of
rece ipt of
the
assessment book, the county treasurer
must send tax notices to taxpayers of the
county. S 15-16-101(21, MCA.

4.

Taxpa yers must then pay one half of their
taxes on or before November 30 of each
year and the remaining half on or before
May Jl of each year.
s 15-16-102 11),
MCA.

This year, boards of county commissioners must fix the
tax levies for each fund in their county budgets on
Monday, August 10, 1981.
Fifty-one days later, on
October 1, 1981, nonappropriation legislation passed by
the 1981 Legislature, including chapter 351, takes
effect .
Some 30 days after the effective d<~te of
chapter 351 , the taxpayers will receive their tax
notices.
Neither the amendment of sect1o~ 7-14-2501, MCA, nor the
amendment of section 1 - 2-201, MCA, dislodged section
7-14-2501 , MCA,
from 1.ts place in the scheme of county
taxation or removed it from the time strictures imposed
by law on county taxation procedures.
The increased
levy must be governed by the existing county budget and
taxation
provisions.
Thus
the board of county
commissioners must adopt the current fisc al year tax
levy for its county road fund on August 10, 1981,
pursuant to section 7-6 -2321, MCA.
Read together, the language of both amendments makes it
clear that as of October 1, 1981, the board of county
commissioners is authorized to levy a tax of up to 15
mills for its county road fund.
What is not clear is
whether the board may implement that authority on
August 10, 1981, the single day within the relevant
fiscal yea r on which the law commands the board of
county commissioners to exercise its taxing authority.
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It is my o pinio n that on August 10 , 1981, the board o f
county commissioners of first, second, and third class
coun t ies may f i x a tax levy for the county road t'und at
a r ate of 12 mills for the three months of th e current
f iscal year which fall before October 1, and at a ra te
of 15 mills for the nine month s of the current fiscal
year wh ich fall afte r October l, 1981.
Prorating the
permissive road tax levy in this fashion will not exceed
the ma ximum levy permitted by law t o be raised fo r the
fund .
In resolving this question of statutory construction , it
is important to give effect to the legislative intent in
enac t ing both provisions without defeat1ng the object of
e ither piece of legislation
Dover Ranch v . County of
Yellowstone , 121 St . Rptr. 727, 609 P.2d 711, 715

(1986).

Statutes passed at the same time and having an impact on
the same subject are to be construed together if
possible .
Belote v. Bakken, 139 Mont. 43, 46 , 359 P . 2d
372 (1961) .
Legislative 1ntent is to be sought in t he
language employed and the apparent purpose to be served .
S tate e x rel. Federal Land Bank v . Hays, 86 Mont . 58,
63, 282 P . 32 (1929).
Obviously the Legislature intended to allow counties to
increase the maximum levy f o r county roads this year .
By virtue of chapter 466 that authorization does not
become law until October lst, three months after the
county fiscal year has commenced , and af t er the budget
has been adopted .
Nevertheless, f or three-fourths o f
the fiscal yea r the county wi ll be authorized to impose
greater mill levies .
The only way to give effect to both amended section
7-14- 2501 , MCA, and amended section 1-2-201, MCA, is t o
allow the board to prorate its road tax levy to comply
wi th the ma x imum rate in effect before October 1, 1981,
and the ma ximum rate in effect after that date .
In
State Hi ghway Commission v. Marsh, 175 Mont. 460, 575
P . 2d 38 (19781 , the Montana Supreme Court used the
device of prorating a condemnation award in t erest rate ,
according to the rates in effect before and after
amendment of the relevant statute, to determine the
amount of interest due the defendant. In that case , the
Legisla tu re had amended ~ection 93-9913, R. C. M. 1947 , t o
increase the in tere st allowed on condemnation awards
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from six percent to ten percent . The State had brought
i t s condemnation suit before the effective date of the
amendment, but the a ward was not finally adjudicated
until after that date. The Court concluded that "it is
more equitable to apply the six percent interest rate up
t o the effective date of the amendment a nd to apply the
ten percent interest rate from the effective date
thereafter." 575 P.2d at 43.
The same logic applies
here.
Construing the amendments o f secti ons 7 - 14-2501 and
1- 2- 201, MCA, to allow the board to prorate its road ta x
levy on August 10, 1981, is the reasonable way to give
effect to both amendments .
A construction which would
restrict the board t o fixing a levy at the old 12 mill
rate for the entire current fiscal year would negate the
legislative obJect in amending sectio n 7- 14-2501, MCA,
while advancLng no purpo se discernibl e
in amended
sectio n 1-2-201, MCA. Statuto ry construction should not
lead t o absurd results where reasonable construction
wil l avoid it . McClanathan v . Smith, 37 St . Rptt. . 113 ,
60 6 P. 2d 5 0 7 , 5 10 (1980) .
A statute wi l • not be
1n t erpreted t o defeat its ObJeCt or purpose and the
o b JeCts s o ught t o be achieved by the Legislature are of
prime c onsideration in interpreting it .
Dover Ranch v .
County o f Yellowsto ne, 3 7 St . Rptr. 727 , 609 P . 2c 711,
ilS !19801 .
THEREFORE, I T IS MY OPINION:
On the seco nd Monday of August, 1981 , the board of
c o un ty commissio ners may apply the increased road
tax le v y authorized b'l 1981 Montana Laws, chapter
351, at a rate of 1 2 mills for the three months of
the
current
fiscal
year
which
fall
before
October 1, 1981, and at a rate of 15 mills for the
nine months of the current fiscal year which fall
after October 1, 1981 .
Very truly yo urs,
MIKE ; REELY
Atto rney General
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