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HELD: A chJ.ef or 
departrn• ,c 
department 

Arthur W. Ayers, Jr . 
City Attorney 
P. O. Box 67 

asststant Ch J.ef of a 
may be a member 

re1J.ef assocJ.atJ.on. 

Red Lodge, Montana 59068 

Dea r Mr. Ayers: 

municipal flre 
o f the f 1 re 

1 J uly 1981 

You have asked ~or my opinion on the followtng question : 

~ay a chJ.ef or assJ.stant chlef 
ftre department be a member 
department r elief assoc1ation? 

of a mun1cipal 
of the fire 

SectJ.on 19-11-1 02 (1), MCA, author1zes the forma~ ton of a 
fire depa.:tment rellef associatJ. n by "the confirmed 
members of a f1re department," and states: "No one who 
is serv1ng as a substitute, who is on probation, or who 
has not been conf1rmed as a member of the f1re 
depart~ent is eligib l e f er membership i n the 
association .· Your question is whether a chief or 
assistant chief is a confirmed member of a fire 
department within the meaning of this statute . My 
opinion is that a chief or assistant ch i ef is a 
confirmed member. 

Section 7-33-4103, MCA, specifies the composition o f a 
fire department: 

Such fire department, when established, may 
consist of one chief of the fire department 
and as many assistant chiefs of the fire 
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department and such number of f irefighters as 
the council or- commission may from time to 
t~me provide and may also ~nclude a city 
electricia n and as many assi stant electricians 
as the council or commission may from t ~me to 
time provide , 

The procedure for appointment and confirmatlon is set 
forth 1n sections 7- 33-41 06 and 412 2 , MCA: 

The mayor o r manager shall nominate and , with 
the consent of the coun s el o r commission, 
appo~ nt t he ch1ef of the f1re department , the 
assistant ch1ef or ch1efs of the flre 
departme nt, and all flr~fighters . 

S 7- 33-4 106 , MCA . 

Each appotntrnent shall be made for a 
probat~vnary t erm of 6 mon ths, and thereafter 
the mayor or manager may nom1natc dOd , w1. th 
the consent of the counsel or commission , 
appo1nt such ch1ef and asststant ch1ef or 
ch~efs o f the hre depa rtment and 
ti ref ighter• , who shall thereafter held their 
respective ppoir.tments during good behav1or 
and -..·hile t.ney have the physical ability t o 
perform their dut1es . 

S " - 33-4122 , MCA . These statutes are plain and 
unambiguous . See Dunphy " · Anaconda Cc . , 151 Mon t. 76 , 
79 - 81 , 438 P . 2d 660 , 662 (1968) . The conf1rmed members 
o f a fire department comprise not on ly firef1ghters but 
also the chief and assist .. n t chief o r chiefs . C f. 
Conley v. Fireman 1 s Relief and Pension ~ .. md Board , 129 
Pa . Super. 46 7 , l96 A. S31 TT'938) (confi rmed fire chief 
entitled to ret1rement benef1ts) ; see generally State~ 
rel. Russ v . F'1re Depart ment Rel1ef Association, 11 4 
Mon t. '4'30, 136?:'2d 99q (1°43) 23 Op . l\tt 1 y Gen. No . 
144 at 389 (19SO ) . 

My r esear ch has revealed one case from another 
JUrisdiction holding that a fire chief is not eligible 
for membership in a firemen 1 s 7ension fund . State ex 
rel. Harr ell v. City o f Wabash , 116 Ind . App . 682 , 65 
N.E.2d 49 4 (1946) . However , the s tatutory provisio ns in 
that case di ffer f1om Montana ' s in one cruc~al respect . 
The Indiana statutes clearly distinguish between members 
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of a fire force and a chief. In Montana, as I have 
indicated ~bove, the statutes contain no such 

i stinction. 

THEREFORE, IT IS MY OPINION: 

A chief or assistant chief of a municipal fire 
department may be a member of the fire department 
relief association. 

Very ~tuly yours, 

MIKE GREELY 
Attorney Genera 1 

VOLUME NO . 39 

INSURANCE - Taxation 
insurance provided by 
STATE AUDITOR - Duty 

OPINION NO. 23 

of employee contribut ions to 
employer- insurer; 
to interpret statutes relating to 

insurance; 
STATUTORY CONSTRUCTION - Deference t o administrative 
interpretation ; 
TAXATION AND REVENUE - Premium tax on employee 
contributions t o insurance provided by employer- insurer ; 
WORDS AND PHRASES- "Direct premium income" ; 
MON·rANA CODE ANNOTATED - Sections 2-15-1903, 33-2-705 . 

Held : Contributions made by employees of an insurer 
to life and disability insurance plans 
provided by the employer- insurer are taxable 
as premium income under section 33-2-705 , MCA . 

8 July 1981 

E. V . "Sonny" Omholt 
State Auditor 
s.w. Mitchell Building 
Helena, Montana 59601 

Dear Mr. Omholt : 

You have requested my opinion on the following question: 

Are employee contributions to life 
disability insurance plans provided by 
employer-insurer taxabl e? 
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