
OPINIONS Of THE ATTORNEY GENERAL 

m~ll levy author~zed 
assum1ng the county 
requirements spec~f1ed 

Very trulv yours, 

MIKE CREELY 
A~ torney General 

by sect1on 53 - 2-321 , 
has saus!ied all 
1n sect ton 53- 2- 323 , 

MCA , 
o ther 

MCA. 

\'Ot.UME NO. 3S OP INION NO. 21 

COUNT'' COMMISSIONERS - Dtsc r e tlon to par overt 1me 
undersherlfls and deputy sher1ffs; 

to 

COUNTY OFFICERS 'IND EMPLO\'EES - Shen ff: salarr ; 
COUNTY OFfi CERS , "10 EMPLOYEES - l'ndershen ffs and deputy 
shertffs: compensctt lon , longe•.·tty pd}'ffiPnts , and 
overt 1me; 
LABOR R~LATIONS L'ndershert!fs and deputy shen ffs : 
verttrne compensatlon ; 

SALARI ES ompe~sa tlon to undersher t ffs and deputy 
sher1ffs: 
S~.LARIES Longe\' tty payrnen:s to undersher u fs and 
deputy shert~ fs: 
SALARIES - Sher:::s: 
SHERiffS r>eputl t'S ar.c! underslwrt f!'s: comper.sat.ton 
computatton : 
SliERIFfS - Oeput.tes and undersher1 ff s : amount dn. t1me 
of longev1ty payments; 
SHERIFFS - Oeputtes and ur.dershertffs : overttme: 
MONTANA CODE ANNOTATED - Sectlcr.s - -4- 2503 , - - 4- 2505, 
)Q-)-405 , 39 - 3-4 06 : 
OPINIONS OF THE ATTORNEY GENERAL - 35 Op . Att'y Gen . No . 
25; 
SES ?N LAWS OF 1991 - House Btll ~58 , ~enate Btll SO , 
Senate Btll 305 , Chapt er 466, Chapte r 605 . 

HELD: l. l'r.der House Btll 558 (1981 Mor.t . Laws, ch . 
60 3 ) • an tnd v1dual under;shertff or deputy 
shen £:: 1 ~ ent:Lt:led to a n t nltlLII longevtty 
payment on h1S o r her flrst employment 
annive rsar y occurring after October l • 1981 . 

2 . t.:nder section S of House Bill 558 , years of 
service prior to Oct ober 1, 1981 , must be con 
Sldered in determintng the amount of lo ngevtty 
payments to deputy sher1ffs and undersher;Lffs . 
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3. The • m1.n1.mum base annual salary• fo r 
c alculatl.ng longev1ty payments under House 
Bi ll SS8 is the StOJtut.ory mlnlmWII level for 
the county J.nvolvl' J , as spec.1.f1ed 1n section 
2 111 and 121 of the bl. ll . 

4. The • salary• o f a shen.ff, fo r p.1rposes o f 
calculatinq the annual compensat1on o f deputy 
sher1Cfs and undersherJ.f!s, 1ncludes the 
add1t1onal s_ ,ooo recetved by the sheriff 
pur suant to sect1on ~-4-2~03(21 lbl , MCA. 

S . Under section 4 of House B.ll SS8 , the pa~ment 
of overt1me co~pensat1.on to unde rsher1fts and 
deputy sher1ffs is w1th1n the dlScretton of 
the indiVIdual boards of county commissioners. 

Rtchard P. He1nz, Esq. 
Laxe County Atc.orney 
l.ake County Courthouse 
Polson, Montana 59860 

Dear Mr . He1n2 : 

22 .June 1981 

My opl:llOn has been req:Jestecl o n t.he ! o11owtng quest 10ns 
rela-:1r.q to House Btll So. c;c;e (1981 Mont. :..aws, ch . 
60 ) ) : 

l. At. wha t 
shenffs 
entitled 

polnt wtll lndlvtdual 
and undersher1t!s 

t.o longevlt~· payments? 

deputy 
become 

l . Must yea rs of serv1ce pr1or to October l, 
1981 , be cons1dered 1n determining the 
amounL of longev1.ty paymen!:s to deputy 
sher1ffs and undersheriffs o r is 
longev1ty to be measured only from the 
effective date of !louse Btll 558? 

3. Should the one percent for each year of 
serv1.ce be calculated initially by 
applying the accumulated years of service 
to the individual 's then annual salary or 
t o the annual salary being received by 
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the ~nd1v1dual on each dnntver sary date 
of has employment ? 

What cons tltutes the 
sher iff !or purposes of 
compensa t aon of d eputy 
undersheraf!s ? 

• sala ry• o f a 
calculat1ng the 

sheraffs and 

S. Mus t deputy sh~rt!fs a nd undersher1ffs be 
compensated for hours worked overt ime? 

House B1 l: SS8 generally rev1ses Lhe compensation 
provisions of Mont1na law r:e:at.Lng to undersheraf!s and 
deputy sher1ffs. The questions ra1sed by the b 1 ll 
pert.a1n prtmarllr tc sect1on " , wh1ch requ1res longevaty 
paj~ents , 1n add1t10n to compensataon , based on years o f 
servace w~th the sheratf's depart~ent. Sect ion S 
pro\'ldes: 

Beg1nn1ng on the date nf h1s :1rst anniversary 
'"f emplo}•mert w. ::h t~f" departr:-t<nt. anc ad,usted 
annua:ly , a deputj shertf! or undersher1!! ts 
entltled ·c recei\'P a longevaty payment 
amountlng to • c: · ne !' 1n1murr base annual 
salar~ !or each }ear o!' servac-e wu:h the 
department . Thas payme :'lt s!'>.d ~ be made u: 
equal ~onthly aro;tallrne:'lts . 

Beca:.~se no spec1f1c e ffectn•e date as set for t h an ltouse 
B11l :;c;s , ats col'!pe'lsat t o r .1nd lonqevaty payment 
prov1s:ons 1-nll not oecome e t !ect1.ve unt1l October 1. 
1981. 1981 Mor.t . !..aws , ch . 446 ISB 3051 . There f ore , 
althou~h ther e may be deputy sherl.t ts and undersher1.f!s 
~ho have already been employed tn sh~r1ffs ' o ff1ces for 
a :lumber of yearl> , no tndl\•tdual w1 ll b(! tntltled to ~ 
longev1.ty payment unt1l hts nr httr f1rst employment 
ann1versary occurr1ng on r afte r October 1 of thas 
year . 

The delay 1.n the effect lVe date of HB SSB , however, does 
not mean that an indiv1.dual who has served w1th the 
department for s everal yea rs w1ll be entitled to a 
payment of only l~ on his or her first qualifying 
annive rsary date. The amount of the longev1. ty payments 
t hat w1. ll become due to undersheriffs and deputy 
sheriffs after October 1 , 1981 , 1.s, by the specific 
terms of the bill, to be ca lculated on the basis of 
"each year of serv1ce with the department." The 

84 



OPINIONS Of THE ~TTORNEY GENERAL 

Legisl~ture d~d not mod1!y that phr~se in any manner or 
restr ict it t o cove r on ly tho se years f ollowing the date 
o f approval of the new provis1on. It is a basic 
pc1nciple of statutory construction th~t the platn 
meaning o f the wo rds u sed 1n statute controls its 
appllc~tl.on and that words or phrases that alter the 
plain rean1ng o! the l aw may not be 1nserted when tt is 
be 1ng J.nterpreted. Chennault v. Saler, Mont . , 
610 P.2d 173, 176 !1980). There o re.liased on tJie 
l anguage used 1n sectl.on S of HB 558, it 1s my op1nion 
that each year 1n serv1ce w1th the department, whether 
occurr1ng before or after Oct ober I , 1981 , must be 
cons1dered in !1x1ng the longev1ty payments to be made 
to deput~ sheriffs and undersheri!fs. 

Another 1ssue ra1sed by sect1on 5 of HS 558 concerns the 
proper f1gure upon wh 1.ch t o calculate the It, longevlty 
payment for deputy sher1ffs and undersher1ffs . In the 
ea rly stages o f the leglslatlve process, HB 558 referred 
to •1 o f h1s m1n1mum base dnnual salary,• thereby 
r equ1r1ng calculatlons based on the spec~f1c salary 
level of each 1nd1v1dual undersher1ff or deputy sher1ff . 
After be1ng cons1dered by a con ference committee , 
however, the bill ' s language was changed to establlsh 
the amount of payment ~s " 1 • of the minimum bas~ annual 
salary ." From thl«; change, 1t must be concludt:d that 
the Leg1slature 1ntended t o standard1ze the base :1gure 
for lonqt:Vl ty parment ca leu la t1ons by statu tor 1ly 
sett1ng that f1gure at the m1n1mum perm1ssJ.ble level for 
each county, as set forth 1n the ca tegor1es 1n sect1on 
2111 and 121 o f HB 558 . 

HB 558 has also raised certa1n questions unrelated to 
tongev1ty payments . One such quest1on concerns the 
appropr1ate !1gu r e to be u~"d as the bas1s for comput1ng 
the compensat1.on for deputy sher1ffs and undersher1ffs. 
Sect1on 2 of the b1ll and t he statute it amends require 
the f1x1ng of the compensation of those working under a 
sher1ff at a percentage of h1s salary . See S 7-4- 2505, 
MCA . Section 7-4- 2503, MCA , establlshesthe amount to 
be paid annually to a sheriff as a ba~1c salary , 
dependent on the size of the sher iff's county, and, in 
addition , "the sum o f $2,000 per year ." See SB 50 . 
Neither HB 558 , section 7-4- 2505 , MCA, nor- section 
7-4-250j, MCA , specif1cally e xpla1ns whether the 
add1tional sum of $2,000 1s to be considere~ as part of 
a sheriff's "salary " for purposes of the calculations 1n 
section 2 of HB 558 . 
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Th~ salary re-ce~ved by a county o ffl C'er has been broadly 
dv!lned by tche Ho ntan.o Supt .. me Court as •what 1t 
C'l '1nar~ . y r.wans: _, f1xed compensat son made by law t o be 
pa1d per1od1cally for St!!"Vtces .,. " Seharr.,nbroich "· 
Lew.1.s 41\d Clark Countt , JJ Mo nt. 150, :!57, BJ P. 482, 
483 ll'lOC.I. Tins de 11\1\.l l.)n plcnnly encompasses both 
statutory amounts pa1d t a sheriff under sect1on 
---4- ~To".L M('A . Mt reo ver, 1n J<, Op . Att ' y l.en. ~r . 2S at 
;2 lt9"H, ll ~oo•a .. spec1f1calli held th.Jt tht' dddllional 
"sum• re~etved by ~ sher1tf must be constder~d pact of 
hls saldry ~her J~·~rm1n1r J the compPnSdllOn t o be pa1d 
to derutr shert:ts, 1nd, by thP Bdme reasc r1ng, t o 
U:ldt> rs hertt:s. 

;· fl t 11 qu~s::or. ra1.s~~ by HB 558 l!:J \lht!ther 
undersh~r ~·s a~d deput~ sher11[~ dt"P entitled t o 
cempens.1t: n r..,,. ove:t•me. I t ts well·establtshed 1n 
ve:J~;tr.a !,u; t~o' .Jl'ldcr the payment schedu l es 
~s·~~!.sn~d b, CJ~r,.nt: ~ ~p~r4t1Ve staLutes f o r 
•.:r:le:-s~er1:!s .-n.~ ieput) shl!rlffs, tho se persons are 
.:x <. ..&dt:~ : :-orr ~he .-:::-cv1s1on s o t thE' M1 n1mum Wage Act and 
net>·~ n•'t be pa ~d extra cf',.~ensatlon tor work t ng mo r e 
~h3n !~o.rq• hours p<!r week. C!t} o f Billin~s v . Sm1th, 
; "- ~ 'l~·n c. 1 a- , • ~;: , 4 9 • r . : . 2 21 , 2' r ( l. ~ II ; see S 
J~ -J-~ ~~11 1. ~cr . ~~~ S3me reason1 oo used uy--th~ 
SuprelT·" Cc n: !- thE, &i!l.H'•SS CitSP is equally 
'PF'lcat~" • c- ~he paymen~ schedU)e SPt fo rth 10 HB sc;s . 

HP ~~a c~- · ~.-~ ~ nl!w pr0v•s1on , sectton J , wh t~h g 1ves 
sherl::' rs' ce.,ur tmen~s tl'lt: 7pt1.on o : establ1sh1ng "'ork 
per1vds a the::- th .. n standn:-d wo rkweeks, w1 th a maximum 
n·hedu~e o! : , C40 1ou rs per emplcyel~ per '/ei'J.r. In 
app.ln'flt r•n tempLa1.1 on :hill persons "n such " schedule 
could <trguably fall u:1cer the cove:ilge o f thf' ~1nimum 
Wag., Ar:·, the t.eg.~.s:..aturc spec!flcall y added an 
~xclus1or to s~ cove tage f or "ar employee o t a 
sherli='s d epart.lll<' 11 t who ts worktng under an e~· ~bltshed 
wo rk per1 od 1n !1eu of a workwee~ pursuan t t ~ [section 
3) ." HB 558 . ~ f (ar'oitr.g (I" I t , 39-J- 406 Ill, MCAI. 
Therefore , regard lesh or the1r type of wor~ arrangement, 
depu ty sher.~fs ane undersher1f!s wtll not be covered by 
~ho. mandator v ove rt1111e pt .JVi s1 cns o f sec tion 39 - 3-4 05, 
MCA. 

HB 558, however, does tnclude a 
t o OVP.rt 1m"' 1>o.ym~n ts for 
unde rshertffs. Sect1on 4 o f the 
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The boa rd of roun ty comm1ssioners may by 
resolu t 1on establish t ha t. any undershe r 1ff o r 
depu t y s he r .1.ff who wo r lo:s 1n e xcess o 1 h1s 
r- egular ly scheduled wo rk pen.od wJ.ll be 
compensa t ed fo r the hours worked J. n e xcess o f 
t he wo r k period at. a rate to be dete rmtned b~ 
tha t board of coun t y commiss1oner s . 

By the us~ of the wo rd "may " in sectlon ~. 1t 1s plain 
that th4' LeqJ.s.ature tntE>nded to leave any ac 10:"1 

regardJ.ng posstble overttme payme:'lt to ~ ~ dtscr~·1c~ of 
t he 1nd1vtdual boards of county cornnnsstoners . 

TIIEREF'ORE, IT IS MY OPINION: 

' •• Cnder House 11111 :.se C ! a B 1 Mor:t . :..aws , ch . 
60 3 I , ..tn tnd1v1du .. d undershcn ff nr deputy 
shen ~! IS Pnttrlcd to an ini~ial longevl.ty 
paymt:nt. on hiS c r her fir-st l'mployment 
annivers .. ri occur:-1.nc; dfter Oc tober l • 1981. 

2 . t.nder sec.:- 11"1r .. n f He:. use B11l 558 , years of 
serv1ce p!l r t:C Jet oer . 1 98 l, rnt.:st. be •• 
constderec 1n determtnl:tg the am \Ont of 
longevJ.ty p<sym<>r.ts to deputy shenf!s and 
undersht!rtffs . 

3 . "'hi! "mtnimum tdse dn:tual salarv" 'C'r 
calculatJ.ng longe\·; •. ,. payments un.ler llous~e 
Fill J 558 1 s the statutory mtr.J.mum level r or 
the c0urt:y J.nvolved , as spcctfted 1n sectton 2 
( 1 ) and l-1 of the blll. 

<1 . The "salary " o f a sherltf, LOr purposes of 
c~lculat1ng the annual compensdtlon o f deputy 
shcru:'fs and undt>rsherJ.ffs, includes the 
ddditlonal S2,000 rece1ved by the sherif: 
pursuant t.o sect1.on - - 4- 2503(2) (b) , MCA . 

~ . Under sectJ.on 4 of House B1ll 558 , the payment 
o f overtime compensation t o undershe~1ffs and 
deput} sheo (fs is withln the dJ.scretion of 
the ind t vidual boards of count] commissioners . 

Very tru ly }'OU' 

MI KE GREELY 
Attorn~y General 
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