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OPINION NO. 1

LANDS - State lands , leases, subleases, exercise o f the
preference right;
LEASES - State
lands,
subleases,
exercise
of
the
preference right;
STATE LANDS
Leases,
subleases, exercise of the
preference right;
MONTANA CODE ANNOTATED - Sections 77-6-205 , 77-6-208 ,
77-6-211.
HELD: l .

A lessee who subleases the entire tract for
the entire lease period i o; not entitled to
exercise the preference. l : ssees who sublease
only a portion of the tract for the entire
term must be judged on a case- by-case basis to
determine whether the goals of sustained yield
are being met as required in Jerke.

2.

Lessees who sublease all or part of the tract
f o r only a part of the term will lose their
preference right if, on a case-by-case basis,
it is determined that the goals of sustained
yield are not being met as required in Jerke.

3.

The holdings in Skillman and Jerke must be
applied to leases as they come up for renewal .

4.

A lessee who violates his lease loses his
right t o renew or t he preference right only if
the Board determines that the viola tiuns are
serious enough to warrant cancellation .

5.

Lease
reinstatement
pursuant
to
section
77-6-211, MCA, restores the preference right
to a lessee who has violated the terms of his
lease.

6.

An assignee of a lessee who has violated the
terms of his lease enjoys all rights of a new
les&ee who has not violated the terms of his
lease.
9 January 1981

Gareth c . Moon, Co~~i ssioner
Department of State Lands
1625 Eleventh Avenue
Helena, Montana 59601
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~l oon:

You
have
questions:

requested

my

opinion

on

the

following

l.

~re

les,;~es who have subleused all or
part of state land for the entire lease
term entitled t o e xerc1s~ the preference
righ t ?

2.

Are lesse es who subleased all or part of
state land for only a portion of the
lease
term ~ntitled
to e xercise the
preference right? An associated question
is whether those individuals who entered
into sublease arrangements
after
the
Jerke or S k illman decisions ar e entitled
to e xercise the preference right.

3.

Durinco the past ten years which .LS the
term
for
most
stat~
leases,
many
competitive bids were submitted on tracts
that were subleased .
These lessees were
allowed to e xerc1se the preference right
since it was assumed valid at t he t ime .
Do th o se le ~ sees h~ve valid leases at
this time ?

4.

If a lessee violates t he terms of his
lease, even 1nadvertently, has he lost
the right to renew the lease and the
preference right?

5.

Does
lease reinstatement
putsuant tO
sect1on
77 - 6 - 211 ,
MC~ .
restore
the
prefe r ence right to a lessee who has
violated the terms of his lease?

6.

If a lessee who has violated the terms of
his lease loses the preference rig ht, is
a
subsequent
assignee
of
the
lease
entitl ed to e x ercise those righ ts?

The se questions arise from the consider able di f fic ul t y
of applying t wo recent decisions from the Mo n tan a
Supreme Court .
On March 2, 1979 , the Court decided
Je rke v . State Department 2.f Lands ,
Mo nt.
, 59 7
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P .2d 49 11979), involv1ng state grazing land leased by a
gTazing district.
The district allocated the land to
one of its members but did not use the land itself. At
the end o f the district's lease a third party submitted
a competitive bid on the tract, but the district
exercised a preference right under section 77-6-205,
MCA, to ~-~ain the l~ase . This, the Court held, was an
unconstitut:..">t.~l appl1.cation of the preference in that
it set up the ~ \ strict, and no t the state, as trustee of
the land.
Since the district itself did not actually
use the land, the Court said the district's exercise of
the preference right did not further the legislative
policy of sustained yield.
The Court did say the
preference right furthered sustained yield in the case
of a lessee who actually used the land since it
furnished an incentive for the lessee t o exercise good
management and to make improvements . In Skillma~ v.
Department of State Lands, ___ Mont. ___ , ___ P.2d ____
(1980), the Court appl1.ed Jerke to preclude the exercise
of the preference right by an individual lessee who has
subleased the land.
The preference right provides that whe n competitive bids
are received on a tract of state la nd at the end of a
lease term, the prior lessee has the automatic right to
renew by meeting the high bid. S 77- 6-205 , MCA. Whe n a
lessee exercises the preference right he may request a
hearing if he can furn i sh reasons why the high bid i s
excessive or otherwise not in the state's best interest.
After hearing, the Board of Land Commissioners may
reduce the lease rate. IS 77- 6- 205121 , MCA.) Subleasing
of state lands has l o ng been r ecognized by statute
IS 77-6-208, MCA), and it is the i ~ terplay of subleasing
with the preference right that has l ed t o the results in
Jerke and Skillman.
Your questions will be discussed indiv1du , l ly.
1.

Are lessees who have subleased all or part of the
state land for the entice lease term entitled to
exercise the preference right?

It is assumed fo~ the purposes of this question that the
lessee has properly
filed
his sublease with
the
Department.
It is clear from Jerke and Skillman t hat a
state land lessee who leases the entire tract f or the
entire lease period is not entitled to exerc ise the
preference right of section 77-6-205, MCA . That was the
situation in both of those cases .
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The situation in which a lessee subleases only a portion
of the tract is more difficult, and the Court has not
addressed this specific question.
Partial subleasing
may occur for a number of rea sons. Some portion of the
land may be agricultural, while the lessee conducts only
a grazing operation.
In other cases a road, creek, or
other natural barrier may make it impractical for the
lessee to use part of the land for his operations, while
at the same time a neighbor could use the lands to great
advantage.
Because circumstances vary greatly with the
use of state land by lessees there ma y be numerous
reasons which exist for legitimate subleases. The Court
did not address mitigating factors such as these in
either of the cases, at least in the situation of a
total sublease.
llowever, the Jerke rule may not be
violated in situations in which a minor portion of the
land i s subleased for good reasons or where the lessee
retains sufficient actual control to assure sustained
yield of the land.
For example, if a lessee of 160
acr es o f land subleases ten acres located across a river
or a country road f rom his ranch it would appear to be
unduly harsh to d ~ny his preference right for that
reason alone.
This is especially true when the problem
could be cured initially by splitting the isolated piece
of the tract into another lease. The basic point of
Jerke was to insure the furtherance of sustained yield
by
encouraging
good
management
through
insuring
continuity in leasing. In our example, allowing the
lessee the preference rig ht would, under this logic ,
encourage him to use good management on the vast portion
of the tract: it would encourage him to comply with his
lease terms in order to retain the lease because he
could offset a portion of his costs through subleasing:
and it would put the ten acres to use while it might
otherwise sit idle.
Furthermore, the lessee could
insert contractual p:.:-ovJ.sJ.ons to require for e xamp le
that the sublessee practice good management practices,
that hP. obtain the lessee's permission to move stock on
and off the land, or that he remove or rotate stock at
the lessee's direction.
The control that the lessee
retains which would be sufficient to insure sustained
yield will vary from case to case and in any event must
be real and not illusory.
The practical problem with this approach is determining
at what point the goals of Jerke are no longer being
met.
That is, if subleasing 10 acres of 160 f u r good
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LBreason is acceptable, what about 20, or 40, or 60 or
more?
The factors to be considered are first, whether
there is good reason for subleasing a portion of the
tract and secondly whether the lessee retains sufficient
immediate control over the tract to insure that
sustained yield is being accomplished in a manner
consistent with Jerke.
Since there are no regulations
to foll ow, this necessarily must be done on a caseb} · case basis.
If this question arises in any
substantial number of instances, it will obviously be
quite burdensome for the Department. The drafting of
regulations in anticipation of th is problem would be
appropriate.
2.

Are lessees who subleasee all or part of the state
).and for only a portion of the lease term entitled
to e xercise the preference righ~?

This issue wa s not e xpressly addressed in either Jerke
or Sklllm~n.
As was true in the first quest1on,
hardship situations can be imagined . For example, a
lessee subleases the tract, or a portion of it, for one
year of a ten-year lease and has a good-faith intent to
use the land himself for the renewal period if allowed
to exercise the preference right .
It would not ~ppear
to violate the goals of Jerke to allow this lessee to
exercise the preference right.
On the other hand, a
lessee who has subleased t he land for eight years out of
t en and who has not taken ac t ion to protect sustained
yield would seem for all practical purposes to be in a
situati on like that condemned in Jerke and Skillman.
As suggested in the sec<.
. - L t of ~he answer to the
first question, the facto rs t o be considered are first,
whether there is good reason for having subleased , and
second whether the lessee retained immediate control
over the tract to insure that he can exercise good
management to attain sustai ned yield in a manner
consistent wi th Jerke. OncP again since there are no
regulations
to
f ollow
this
must be
done
on
a
case-by-c ase basis and may prove very burdensome to the
Department.
Aga in regulations should be considered in
anticipation of th is problem.
3.

During the past ten years, which is the term for
most state leases, many competitive bids were
submitted on t r acts subleased by the lessee . These
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lessees were allowed to exercise the preference
right since i t was assumed valid at the time.
Do
these lessees have valid leases at this time?
This question is addressed in part , and by implication,
in Skillman .
In that case the lease expired, the
compet1t1ve bid was submitted, and the preference right
was exercised all prior to the announcement of the
decision in Jerke.
Nonetheless, without any mention of
retroactivity (~, ~, State v. Campbell, ___ Mont .
, 36 St. Rptr. !264 (1979)), the Court applied Jerke
and invalidated the exercise of the preference right .
At the same time the Court exp r essly recogn i zed that the
lessee was und er the impression that he had a valid
preference right when he exercised it 1nd that "he
sho uld not be penalized for that good faith belief."
While the lessee was obviously penalized by having his
preference right terminated, the Court did recognize his
legitimate expectations and seemed to be saying that he
ahould not be penalized any further.
Jerke was c learly
applied retroactively and that issue was briefed and
argued to the Court.
However, based upon the Court 's recognition of pre-Jerke
expectations and practice, it is unlikely that they
would require the immediate retroactive invalidation of
all leases issued in this manner in the last ten years.
On the other hand, it is equally clear, based upon what
actually happened in Skillman, the Jerke holding must be
applied to those leases as they come up for renewa l.
4.

If a lessee vio:!.ates the terms of his lease, even
inadvertently, has he lost the right to renew the
lease and the preference right?

It is assumed that this question is asked in the context
of a lessee who has not subleased.
Even so, there are
two distinct situations which se£m to be involved .
First, section 77-6-205 , MCA, provides that a lessee who
has paid his rent and "has not violated the terms of his
lease" is entitled to renew his lease for a comparable
term.
Second, section 77- 6-205, MCA, then provides
that if a competitive bid is received, the lessee has a
preference right to renew by meeting that bid.
The language concerning violation of the lease must be
construed to apply to both a simple renewal and to a
renewal by preference right. Otherwise a lessee who had
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violated his lease would be penalized whe n no one else
wanted the land, but not i ~ competitive bids were
received . That result would ma~e no sense at all.
In Skillman the Court raised the "serious question" o f
whether a lessee who vio la tes his lease has either a
r ight to renew or a pr~ference right .
(The lessee there
had subleased withou t approval.)
The Court did not
decide the issue, however, assuming arguendo that the
viola t ion was not serious enough to deprive the
preference right.
If section 77-6-205 , MCA , were the only statute on the
subject i t could easily be construed to require loss of
both the right to renew and the preference right upon
violation of lease terms .
However , sec t ion 77- 6- 211 ,
MCA, allows the Boar d to examine lease violations to
de termine whether they are " serious enough to warrant
cancella t ion ."
If violations are not serious ,
the
lessee's " rights and privileges" under the lease "shall
be preserved ."
These r i ghts and priv ilege s clearly
include both the right t o r enew and the preference
right.
The

clear impact of these statutes o n the present
q~estion is that a
lessee who violates his lease loses
his right to renew or preference right only if the Board
determines that the v iolations are sufficiently serious
to warrant cancellation .
5.

Does
lease
reinst a tement
pursuant
to section
77-6-211 , MCA, restore the preference right to a
lessee who has violated the terms of his lease?

As indicated above in response to the last question, the
answer is " yes ."
6.

If a lessee who has violated the terms of his lease
loses the preference right,
is a
subsequent
assig nee of the lease entitled to exercise those
rights?

An assignee of all the lessee 's rights to the lease
(assuming the lea.se was properly ass i g ned under section
77-6 - 208 , MCA) ~s en~itled t o enjoy the preference
right .
In ef fec t he becnmes a new lessee and , as long
as he ha s not violated the lease or the law , retains all
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lessee rights. This includes the renewa l and preference
rights of seccion 77- 6-205, MCA.
This conclusion
furthers wise manage.ment of the land by giving an
incentive to a lessee who will actually use the land to
take over the lease from one who will not.
THEREFORE, IT IS MY OPINION :
1.

A lessee who subleases the entire tract for
the entire lease period is not entitled to
exercise the preference. Lessees who sublease
only a portion of the tract for the entire
term must be judged on a case-by-case basis to
determine whether the goals of sustained yield
are being met a3 required in Jerke.

2.

Lessees who sublease all or part of the tract
for only a part of the term will lose their
preference right if, on a case-by-case basis,
it is determined that the goals of sustained
yield are not being met as required in Jerke .

3.

The holdings in Skillman and Jerke must be
applied to leases as they come up for renewal .

4.

A

5.

Lease
reinstatement
pursuant
to
section
77-6-211, MCA, restores the preference right
to a lessee who has violated the terms of his
lease .

6.

An assignee of a lessee who has violated the
terms of his lease enjoys all rights o f a new
lessee who has not violated the terms of his
lease.

lessee who violates his lease loses his
right to renew or the preference right only if
the Board determines that the violations are
serious enough to warrant cancellation.

Very truly yours,
MIKE GREELY

Attorney General
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