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a part~cular ~ntent Wl ll contro l a general one 
that is inconsistent with it. 

In State e x rel. State Aeronaut1cs Cornnuss1on v. Board of 
Exam~ners.-12lMont. 402, 417 , 194 P.2d 633 (1948). it was 
stated: 

It 1s also a fundamental canon of statutory con
structlon that a latter statute general 1n 1ts 
terms and not e xpressly repealing a PL.lOL s pec1al 
or spec1f~c statute w~ll be conside red as not 
intended to affect the special or specific pt·o
vislons of the earliet statute. 

Chapter 675 d1d not repeal sect1on 7-3-4334, MCA. As 
section 7-3- 4334, MCA, spec1 f~cally applles to abandoning 
the comnuss1on-manager f o rm of government lC mus t be 
followed in this 1nstance. 

THERErOR£, IT IS MY OPINl ON: 

The prov1s1ons of sect1on 7-3-4334, MCA, must 
followed when a local government uru t abandons 
commlSSlon-manager form of government. 

Very truly yours, 

MIKE GREELY 
Attorney General 

be 
the 

VOLUME NO. 38 OP INION NO. 90 

COUNTY COMMISSIONERS - Power of county COrnmlSS~oners to 
c hange JUStlces'of ~he peace '"alar1es dutlng term of off1ce; 
JUSTICES OF THE PEACE - Power of county commlSSloners to 
change justlces ' of the peace salar1es dur1ng term of off1ce; 
SALARIES - Power of county commlSSloners t o change justices ' 
of the peace salaries during term of office; 
MONTANA CODE ANNOTATED- Sections 3- 10- 207, 3 - 10- 208 ; 
1972 MONTANA CONSTITUTION- Article VII, sect1on 7(1). 

HELD: 1. The reduction of a full-time justice of the peace 
to a part-time justice of the peace with a salary 
commensurate to the work load and office hours 
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constitutes a sala ry d1minution w1thin the langu
age of the 1972 Montana Constitution, Art1cle VII, 
section 7(1) 

2. Absent a voluntary waiver by the incumbent, the 
proper t1me at which to reduc e a full-time jusbce 
of the peace position to a part-tlme pos1t1on J.S 
before the nex t election. 

3. Any pay ra1ses given a just1ce of the peace must 
stand for the rema1nder of the term and only at 
t he beg1nning of the next term may such raises be 
diminished. 

Br uce E. Becker, Esq. 
Park rounty Attorney 
P. O. ox 823 
Llvingston, Montana 59047 

Dear Mr. Becker: 

lo July 1980 

You have requested my op1n1.on concern1ng the followJ.ng 
question: 

May a full-tlme salar1ed, justJ.ce of the peace assume 
part-t1me status in exchange for reduced remunerab.on 
dur1ng hls term of off1ce? 

Your letter 1nfo rms me that the Board o f County Commls
sioners has determined there lS a need tor two part- t1me 
JUStlces of the peace, l ocated 1n two towns 1n the county, 
instead of the present full-t1me salaned JuStlce of the 
peace. The two part-t1me justlces would be paid on an 
hourly bas1 s w1th total wages roughly equalling the present 
justice's full-t1me salary. If the 1ncumbent assumes one of 
the part- tlme pos1t1ons, h1s total yearly remuneratJ.on w1ll 
decrease . The question then ar1ses whether he may assume 
part-t1me s t atus 1n mi d-term 1n light of Art1cle VII, 
section 7(1), 1972 Montana Const.ltution, which prov1des: 

All just1ces and judges shall be paid as provided 
by law, but salar1es shall not be diminished 
during terms of office. 

Article Vl I, section 7(1) of the 1972 Montana Constltution 
is functionally equivalent to Art1cle v, sectJ.on 31 of the 
1889 Montana Constitution which provided that: 
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1n1o law shall extend the te1m of any pubhc 
offtcer. 01 1nctease 01 d~m~n1sh hts salaty or 
emolume.,l afle1 h1s elecl1on or appo~ntment. 

Thts lattet p10V1s1on has been 1 '~1p1eted by the Supreme 
Cou t t. of 'lont.ana to "temove ftom t.he lawmakers the temp
tat.lon t control the other btanches of government by 
promtses f 1ewatd 1n the fo1m of tncreased compensat1on or 
threats o puntshment.. by way o f teduced salanes .... " State 
ex tt> l _. .. -kc;on v. Pot·ter. 57 Mont. 343, 347. 188 P. 375 
IT920i. The p ·ohtbt t..ton agatnst salaty Increases was de
leted In the 19"2 Const..ttut..Jon but the testtatnt on salary 
dtmlnutton t~matned. 

Ustng thts backgtound then. all telev.;~nt statutes mus t be 
consttued Jn l1ght of the Montana Const.ttutton, arttcle VII, 
sect..1on ., ( 1). The Pai·k county CommJ sstoners have authon ty 
undet 3 - 10-1 0 1. MCA. to appo1nt one addtttonal JUStlce of 
the peace. Uuder 5ect.ton5 3- 10 - 207 and 3- 10 - 208, MCA, the 
commt!"Sloners may by tesolut1on set. the salaty and hours o f 
t..he JUSttce of the peace wtthtn st.;~tutoty gutdelines. 
Combtntng the 5tatutot y and con5tt tuttonal prov1s1 on5 1 t 15 
apparent. that once a )usttce of the peace 15 elected hts or 
het sal at y cannot. be d1m:n1shed duttng that tet:'m. The 
county conuntss1oners statutoty authottty 1s ltmtted to 
salat y Jncreases only . 

The t.etm s.;~laty 1s genetally understood lo mean compen5atton 
for the duttes of the offtce at a ftxed sum and not computed 
by an houtly wage; State v Ash, ~3 Arl~. 191, 87 P.2d 270 
( 1939). Sectton " - .J-2502, MC~ regardJ.ng pay schedu les of 
county o fftcets. 1nd1cates that salary ~s comp 1ted on a 
monthly or b1. - monthly basJ.s. Applytng th1s defJ.nltJ.on, 
Article Vll. section 7 (1 ). prohtbtts any decrease du t 1ng h1s 
ot her term tn the amount of compensat1on actually rece1ved 
by the JUSttce of the peace. If the law allowed the commJ.s
Slonets t.o 1.educe a JUSttce' s temuneratton by teduc1ng h1s 
hours, the commtsstoners could 1mpose a more subtle form of 
coer cion mere ly by suggesting that a stng l e justtce's hours 
of work. and t hetefore h1s compensat1on . should ~ reduced. 
Th1s result ts dtrectly cont ary to Lhe reason .• q of the 
coutt 1n J ackson. 

Artlcle V ll. sectton 7 ( 1) proh tbt t s a decrease t n a 
JUStlce's salary dunng h ts term . Stnce the j ustice will, 
under the f acts presented , recetve less compensatton when he 
or she assumes part- tlme status, the determ1nation that a 
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full-time justice is not needed and t-hat a full - tlme sala r y 
will be split between t wo part-t~me ind ividuals may 
generally be made only prior to the general election so that 
the decrease w1ll be effective at the beginning of a new 
term. 

There lS one poss~ble alternat~ve for the changes proposed 
1n Park County. The constitutional prohibit~on i n Article 
VII, sect~on 7(1 ) may, under certa~n Circums tances, be 
wa~ved. In Jackson, the court stated that "(s (o far as 
ther·e 1s a reason for the r·ule wh1ch underlies the l~mr ta
trons, 1t must be enforced w~th the utmost n.gor, but 
wheneve r the reason for the rule ceases, so does the rule 
.1 tsel f." The statement • s Implication 1s that shoulc.l the 
cun·ent full-t1me JUStlce of the peace voluntan.ly agree to 
reduce h1s status to part- t1me and accept the resul tlng 
decrease 111 salary, U1e reason for the rule-- the maintenance 
of ar1 Independent Judi ciary--ceases and, th~refore, so does 
the rule. If. howevet. the current JUStlce w.1shes to retarn 
h1s full - time posrt1on and salary, the constlt•1t.1ona1 pro
VlS lon appl1es and the status cannot be changed untrl t he 
next elecuon. The key factor 1nvolved ts the voluntary 
wa~ver for w1 thouL such a wa tvet no act~on may be taken. 

Regar·d1ng your collateral quest1ons co~o..:etn~ng what effect, 
1 f any, pc~y ra1ses have on the term "salary," the pla~n 
language of the constl.tution must aga1n control. S1 nce 
sect1on 7 (1) dtsallows any decr·ease 111 salaty , any pay 
ra~ses g1ven a JUStice o f the peace du r1ng hls o r het term 
must st.and untll the nex t electl.on. To clllow otherwise 
would be to d1m1n1sh a salary . 

THEREFORE. IT IS MY OP INION: 

l. The teductlon 0 1 a full - trme JUStiCe of the peace 
to a part- t1me JUStJ.ce of the peace w1th a salaty 
commensurate to the workload and offtce hours 
const1tules a sala.y d1m1nutlon wtthtn the 
languc~ge of the 1972 Montana Constltution, Att~c le 
VII, sect.1on 7 ( 1). 

2. Absent a voluntary wa1vet by the I ncumbent, the 
propeL t1me at whlc h lo reduce a full- t~me JU~Llce 
of the peace pos1tion to a pat· t - ttme pos1 t1on 1s 
b efore the next elect1on . 

J. Any pay ra1ses g1ven a JUStlce of the peace must 
stand for the rP,mainder of t.he term and only at 
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the beg~nn1ng of the next term may such raises be 
d1111int.shed. 

Very truly yours, 

I'll KE GREELY 
Atto.ney General 

VOLUME NO. 38 OPINION NO. 91 

LEGISLATURE - Power to allow local governments to establlsh 
salary levels of off1cers; 
LOCAL GOVERNMENT - Authortty to establtsh salaty levels for 
county offtcers; 
COUNTIES Authonty to establlsh sa l ary levels for 
offtcers; 
COUNTY OFFICERS - Power of Legls1atute to allow count~es to 
establtsh salary levels; 
SALARIES - County offt.cers; 
1972 MONTANA CONSTITUTION- Arttcle XI, sect1ons 3, 4; 
MONTANA CODE ANNOTATED- Tltle 7, chapters 3, 4. 

HELD: The Montana Const1 tutton grants t.he Legislature 
authorlty to allow count1es to establ1sh the 
salartes of elected county off1c1als. 

Dav1d Wanzenr1ed 
Local Government Management Advtsot 
Departme nt of Communtty Affatrs 
Cap1tol Stat1on 
Helena. Montana S960l 

Dear Mr. Wanzenr1ed: 

17 July 1980 

You have requested my op1n1on whether Art1cle XI, sect1on 3, 
o f t he 1972 Montana Constltutton proh1b1ts the Leg1.slature 
from author1z1.ng countles to set the salanes of e l ected 
county o!f1c1.als. 

At the present t1me the salanes for most county off1cers 
are determ1ned by the Legislature, T1tle 7, chapter 4, part 
2S, MCA. However, the Const1tut1on author1zes the Leglsla
ture to grant spec1f1c powers to count1es, Art1cle XI, 
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