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THEREFORE. IT IS MY OPI NION: 

A town may not select a c1ty Judge who lS not a JUStlce 
of the peace. The c1ty JUdge for the town must be a 
Justtce of the peace of the county 1n wh1ch the town 1s 
situated and must be deslqnated by the · Jwn counc1l to 
3Ct as c 1ty Judge . 

Very truly yours. 

MIKE GREELY 
Atto rney General 

VOLUME NO. 38 OPI NION NO. 81 

DEPARTMENT OF HEALTH AND ENVIRONM ENTAL SCIENCES - Rev1ew of 
cert1f1cates of survey; 
DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCI ENCC:S - Sanl tall on 
1n SubdJ~1s1ons Act: Rev1ew author1ty regard1ng certt ­
flcates of survey: 
LAND USE - San1tat1on 1n SubdlVlSIOns Act, rev1ew of certl ­
ftcates of survey by Department of Health and Environmental 
Sclences; 
SEWAGE - San1tat1on 1n Subdlvlslons Act. rev1ew of certlfl ­
cates of survey: 
SURVEYS - cert1f1cate rev1ew by Department of Health and 
Environmental Sciences; 
MONTANA CODE ANNOTATED - Sect1ons 7 &- 3 - 201. 76- 3 - 204. 76- 4 -
125. 

HELD: The Department of Health and Environmental 
Sc1ences has authority under Tltle 76, chapte r 4 , 
part 1, MCA, t o revtew c e ru f icates o f survey. 

Jame s c. Nelson. Esq. 
Glac1 e r County Attorney 
Clac1er County Courthouse 
P . O. Bo x 1244 
cut Bank , Montana 594 27 

Dear Mr . Nelson : 

12 ~lay 1960 

You have as ked whe ther the Dep artment of He al th a nd Environ­
ment al Sciences ha s authority under the sanitat1on 1n Subd i -

cu1046
Text Box



OPI :-.I ION~ OF' TH E ,\TTORNEY t;EI'ER,\1. 

VlSlons Act, Tttle 76, 
certl flcates o f survey 
clerk and tecot det. 

chap ter 4, patl l, MCA, to tevtew 
before they are flled w1th a county 

The Montana Supreme Court 1n State e x r e l. De pt. of Health 
and Env 11 onment.a 1 sc t e nces v. La Sor te. Mont. 596 
P.2d 477 (1?79), ruled that the Department d1d not have such 
authortty under the Act's statutory scheme e x 1st1ng p t lOt to 
July I, 1977. The Court s t ated. however. that amendments to 
the Act whtch became effect..ve July 1. 1977, would "eltmt­
nate t he ptoblems Involved '' tn that case The Cou t t detet ­
ml ned that those amendments p rovided the tev1ew au t ho t lty 
the Cout t found lack tng tn the prtor law. Your questiOn 
t nd.cates that this authorIty r e ma1ns unclear, even 1 f the 
1977 amendments are taken Into account. 

In my oplnl.on the Legtslatuce meant to gtve the Depat~ tment 

the revi e w authort t y tn questton, Wlth ce r ta1n l1m1tat1ons, 
and accordingly I belteve the Court's assessment of the 1977 
amendments 1s substantially correct. 

The LaSot te case contatns a dtscusston of the :us tory of the 
Act through the adoptton of certatn amendments 10 1975. The 
oplnlOII focused on former sectton 69 - 5003, R.C. M. 1947, 
whtch gtanted the Department authorttj to revtew "subdtvl ­
ston plats'' (subsection 1) and ''plans and spectftcattons'' of 
cet tatn subd t vtslons whtch wete e xcluded [ t om the p rov1s 1ons 
of the Subdtvts t on and PlaLttng Act (subsectton 3). Accord­
tog to the coutt, ne1ther subsectiOn (1) no t subsectton (3) 
o f secuon 69- 5003, MCA, gave the DepattmenL authOtlty to 
t:ev1ew cettlftcates of sutvey. 

The 1977 Legtslature amended former s ectton 69- 5003, R.C. M. 
1947, twtce. SecLlon 12, chaptel. 140, 1977 Montana Laws, 
was metely a ''housekeeping'' measure. ln chapte. '~4 . 
however. the Leg1slature promulgated substantial chan1,1es 1n 
the statute. Among those chanqes wete the redes1gnat1on of 
subsection ( 3 1 as subsection !8). and the a ddt t tc.n of sub­
s e ction (10). Subsections (8) ""d (10) of &9 - 5003 we t e 
s ubsequen tly recodified as subsecttons (l) and (2), r e s pec­
t ively, of sect.ton 76- 4 - 125. MCA. The key to your ques t 1on 
IS s e ctton 76-4-1 25 ( 2), MCA, the amendatot y prov1s1on the 
Supreme Cour t alluded to In LaSorte. St>ctton 76- 4 - 125(2). 
MCA, states: 

A s ubd tv1s1on e x c l uded from the prov i Sions of 
chapte r 3 !the Subd~vts ton a n d Platti ng Act! shall 
be submlt.ted for review b y the depa r tment accord-



1ng ~o the pt·ovlstons of thts Pdlt. e xcept that 
the LOllowtng dtvtstons ate not ~ub)ecl to review 
by the depa rtment: 

(a) the e xc lus1ons c1 ted tn 76- 3- 201 and 76-3-
204. 

(b) d1vts1ons made for the purpose of a c qu11 1ng 
addtt.lonal land to become part of an approved 
pat·cel, ptovlded that no dwelltng o r structure 
requ1r1ng watct or sewage dtsposal ts to be 
erected on the add1ttonal acqu11ed pat c el; and 

( c ) dtVlSlons made lot purposes o ther lhan the 
cons tlUCtlon o t watet supply o t sewage and solad 
waste dasposal factltttes as the depattment 
spec1f1es by rule. 

(Brac ke ted mater1al added.) 

Subsecuon (21 ot 76-4- 125. MCA, appltes to subdtVlSlon s 
that are "excluded'' from the prov1s1ons of the Subdlvlston 
and Platt1ng Act . Stnce po rtt ons of that Act refer to 
d t vlstons fo t whtch a certlfacate of survey must be flled , 
1t has been suggeste d that such diviSJons are Inc luded 1n 
the Act and thet ,.. fore ax·e not wtthtn the purv1ew of sectton 
76 -4-125(2). MCA. 

VIrtually all dlvt slons are tncluded 1n e1ther the Act's 
substantive prov1s1ons o r 1t.s spec1f1c e xemp tions. ln this 
sense, VI rtually no diVISIOns are categotlcally e xcluded 
from the Act. Therefore , 1f "exclusion" IS Lobe determined 
1n the mannei suggested. sectlon 76-4-:25(2). MCA, relates 
to a meaningless class of dtvtstons. Such construction 1s 
unacceptable because 1 t must be presumed the Legislature 
Intended to make s ome change 1n e x1st1ng law by a dopting 
section 76-4-125(2) MCA. and the prov1s1on should be con­
strued to g1ve 1t effect . s~ate e x rel. Otck Irvin, Inc. v. 
Ar.derson , 164 Mont. 513, 524-25 - 525P.2d 564 (1974 ) . -

note also that the Legislature, 1n e xpressly e xempting 
certa1n dlVISJ.ons from the l 1m1t.ed rev1ew required under 
s e ction 76-4-l25(2). MCA. referred to "the exch1s1ons ctted 
1n 76- 3 - 201 and 76- 3- 204" as one such e xemptton. see s ub­
secuon (2)(a) of 76 -4-1 25. lt can be assumed thatlf t he 
Leglslature had 1nt.ended to exempt other exclus1ons c1t.ed 1n 
part 2 of sect~on 4. such as dlvis~ons for wh1ch a certi f i ­
cate of survey must be filed, 1t would have done so. 

In light of the factors d1scussed above, I conclude that t he 
Legislature intended s e ction 76-4-12~(2), MCA. to apply to 
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d lVlSlons that are excluded from the substantlve provis1ons 
of the Subdiv1s1on and Platt1ng Act, such as platt1ng, 
ded1cation and public review requ1rements . Di VlSlons for 
which a certificate of survey must be flled that are withln 
that category are therefore subJect t o the department's 
rev1ew 1n accordance w1th the San1tat1on 1n Subd1vis1ons 
Act . 

THEREFORE, IT !S MY OPINION: 

The Department of Health and Env1ronmental Sc1ences has 
authority under Title 76, chapter 4, part 1. MCA. to 
rev1ew cert1f1cates of survey. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 OP INI ON NO. 82 

SUBPOENAS Invest1qat1ve subpoenas as court orders to 
compel release of med1cal rec ords; 
MEDICAL PRACTITIONERS - Release of conf1dent1a l health care 
in forma t1on; 
HOSPITALS - Release of conf1dent1al health care 1nformat1on. 
MONTANA CODE ANNOTATED Sections 50 - 16- 302, 50- 16-311, 
50-16-314, 46-4-301 to 306. 

HELD: A coun ty attorney may, in the course of a cn.n.1nal 
1nvest1gat1on, employ an 1nvesti~at1ve subpoen,, to 
c ompel a health care prov1der to release co n fl­
dentlal hP.alth car e 1nformat1on. 

Ronald w. Sm1th. Esq. 
H1ll County Attorney 
R1ll County Courthouse 
Havre. Montana 59501 

Dear Mr . Sm1 th: 

19 May 1980 
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