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mercan• ile fund-raising projects such as sales, dances 
(e . g. , the traditional Policemen's Ball), circuses and the 
like. The "donor" in such cases receives a ''legitimate 
consideration" in return for the pecuniary benefit bestowed 
on the sheriff, in the form of goods sold, tickets to a 
dance or circus, etc. The Legislature has determined that 
such exchanges are not subject t o criminal penalty. 

THEREFORE, IT IS MY OPINION: 

1. Section 45-7-104, MCA, prohibits the receipt by a 
sheriff's department of pecuniary g ifts from in­
dividuals or organizations within the sheriff's 
regulatory or investigative jurisdiction. 

2. Section 45-7-104, MCA, does not prohibit the use 
by sheriff's departments o f fund-raising programs 
involving the sale of goods or services. 

Very truly youJ. <> , 

MIKE CREELY 
Attorney General 

VOLUME NO. 38 OPINION NO. 77 

POLICE DEPARTMENTS - Costs of investigating felony offenses 
to be prosecuted by the county attorney; 
COUNTIES - Costs for i nvestigation of felony offenses by 
city police; 
MONTANA CODE .~NOTATED - Sections 7-4-2712 , 7-4-2716, 7-6-
2351, 7-6-2426 , 44-2-115, 46-8-201; 
OPINIONS OF THE ATTORNEY GENERAL - 2 Op. Att'y Cen. No. 5 
(1906), 5 Op. Att'y Cen. No. 377 (1913). 8 Op. Att'y Cen. 
No. 419 (1920), 10 Op. Att 'y Gen. No. 63, 37 Op. Att'y Gen. 
No. 37 (1977), 38 Op. Att'y Cen. No . 31 (1979). 

f!ELO: Charges incurred by city police in the pr('serva­
tion and preparation of evidence to be used in 
felony cases prosecuted by the county attorney in 
the name of Lhe Sta~e are the financial responsi­
bility of the county. 
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Charles A. Graveley, Esq. 
Lewis & Clark County Attorney 
Lew~s & Clark County Courthouse 
Helena, Montana 59601 

Davi d N. Bull , Esq. 
Deputy City Attorney 
P.O. BOX 534 
Helena, Montana 59601 

Dear Sirs: 

23 April 1980 

You have requested my opinion on a quest~on which l have 
phrased as follows: 

Which governmental entity--state , count-y, or 
city--bears the financial responsib~lity for costs 
i t.curred after arrest by city police in the in­
ve tigation of felony offenses against the laws of 
the State of Montana? 

Your question concerns expenses generally involved ~n the 
preservation, evaluation, and preparation of evidence to be 
used at tr~al, e.g., costs of i mpounding veh1cl es , costs of 
scientific analysis of chemicals, costs of handwric1ng 
analysis. 

Initial ly, it is clear that the costs of criminal investi­
gation are not the responsibility of the State . Montana law 
generally makes the detection, investigation, and prosecu­
tion of crime a local function. While Montana has a St.ate 
Criminal Investigation Bureau, Title 44 , chapter 2, MCA, it 
functions to provide expert assistance upon the request of 
the other, primarily local, agencies charged with the 
responsibility of investigating criminal activity. § 44-2-
115, MCA. I am aware of no statutory or constitutional 
authori ty for assessing the costs of investigation against 
the St .. te, nor is there a fund in the State Treasury from 
which such costs could be paid. I therefore conclude that 
the costs of criminal investigation by local law enforcement 
officers are not chargeable to the State. 

As a general rule, eniorcement of state law is a county 
responsibility. The county attorney serves as the prosecu­
ting attorney in virtually all felonies prosecuted in the 
name of the State. §§ 7-4-2712, 7-4-271 6, MCA. 
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Virtually a ll expenses incurred in the trial of felonies are 
the responsib ility of the county. See 37 Op. Att'y Gen . 
No . 37 ( 1977). The county a ttorney 's expenses are a county 
ch.uqe . I 7-6- 2426(2). MCA . The counties bear the initial 
responsibilty for establishing and aaintaining the district 
courts. II 7-6-2351 , 7-6-2352, MCA. See 38 Op . Att'y Gen . 
No. 31 (1979). The provision of d.efense services for 
i nd1 ;ent crillinal de fendants is a county responsibili t y . 1 
46-8-201 , MCA . The costs of s erving arr est warrants , 
boardi ng prisoners, eapane11ing juries, proc uring th.e 
attendance of witnesse and all expenses necessarily 
i ncurred by the cor oner , are chargeable to the county . 1 
7- 6-2426(3)-(6), MCA . In contrast, my research discloses no 
provision o f state law requiring the c ities and towns to 
bear any portion of the costs of s uch felony criminal prose­
cutions. 

The expenses detailed i n your l etter are , i n the final 
analysis, costs incurred in the prosecution of an offense. 
The county attorney's duty as public prose c utor includes the 
duty t o acquire and prepare evi dence , i.e .• t o investigate 
the case. See Sta te ex rel. Juhl v . District Court, 107 
Mont. 309, 314 , 84 P .2d 979, 981 ( 1938 ). Secbon 7-6-
2426 ( 2) , MCA, makes the county responsible for "expenses 
necessa rily incurred by (the county a t torney) in criminal 
cases aris1ng within the count y . " It has long been recog­
n ized that inve stigation costs are county charges under this 
p rovision . 10 Op. A~t'y Gen. No. 63; 8 Op. Att ' y Gen. No . 
419 ( 1920); S Op. J. tt'y Gen. No. 317 (1913); 2 Op. Att 'y 
Gen. No. 5 (1906). ln my opinion, costs incurred in the 
collection of evidence after arrest by city police are, in 
effect. "expen.ses necessari ly incurred by (the county 
attorney ) in criminal cases" and they are properly 
cha ~able to the county. 

Please bear in mind the limited scope of this op inion. It 
applies only in those circumstances i n which thP. duty of 
prosecution rests on the county attorney. Further, it 
applies only to charges incurred for the p reservation and 
preparation o f evidence. I do not s uggest that a city may 
request re1mbursement from the county for the salary of 
office rs who devote their time to i nvestiga tion of felony 
o ffenses ~gainst the State. 

THEREFORE, IT IS MY OPINION: 

Charges incurred by city police in the preservation and 
preparation of evide nce to be us ed in felony cases 
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prosecut ed by the county ~ orney in the naae of th.e 
State are the f1na cial re ... .., ... nslbility of the county. 

Very truly yours , 

MIKE GREELY 
Attorney General 

VOLUME NO . 36 OP INION NO . 78 

COUNTY GOVERNMENT - Industrial development revenue bonds, 
sa~e of; 
INTEREST - Limitati on as to industr ial developlilent revenue 
bonds, scope and application; 
MUNICIPAL GOVERNMENT - Industr1al development revenue bonds, 
sale of; 
REVENUE BONDS - Industria~ Development Froject Act, sale of 
bonds at a discount; 
MONTANA CODE ANNOTATED - Sections 17-S- 102, 90-S-102, 90-S-
103. 

HELD : 1. The sale of industr1al revenue bonds issued pur­
suant to Title 90. chapter 5, part 1. MCA, at a 
price less than the face value of the bonds does 
not violate section 17-S-102 , MCA. if the yield of 
the bonds exceeds nine percent. 

2. A payment made directly to the purchaser of indus­
trial development revenue bonds by the user­
benefic1ary of the bond proceeds from the user­
beneficiary's own funds need not be considered in 
applying the interes t limitation of section 17-5-
102, MCA. 

Jeffrey M. Sherlock, Esq. 
Helena City Attorney 
Helena, Montana 59601 

Dear Mr. Sherlock: 

17 April 1980 

You have requested my opinion on the following questions: 
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