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VOLUME NO. 38 OPINION NO. 44 

CITIES AND TOWNS, MUNICIPAL CORPORATIONS Temporary 
authoriry to exceed statutory aill levy l~aits in successive 
years; 
C "' IES AND TOWNS, 
section 15-7-122, 

MUN1ClPAL CORPORATIONS - Application of 
MCA, to taxes improperly collected in 

prior year; 
MONTANA CODE ANNOTATED - Sections 7-6-4451, 7-32-4117 ( 2), 
7-33-4130(2), 15- 7-122, 19- 10- 301; 
REVISED CODES OF MONTANA - Sections 11-1024.2, 11-1024.4, 
11-1823, 84-310, 84-4701.1. 

HELD: 1. Section 15- 7- 122. MCA, allows a municipality 
to levy a number of mills sufficient to fund 
a general fund budget equal to 105 percent of 
the preceding year 1 s budget, statutory mill 
levy limitations notwithstanding. 

2. The authori ty granted in section 15-7-122, 
MCA, may be exercised in successive years if 
the statutory requirement is met. 

3 . Budget items funded by illegally lev~ed taxes 
may not be considered when computing the 105% 
figure. 

10 October 1979 

Robert L. Knopp, E.s . 
Lewistown Ci ty At to. 1ey 
312 Fourth Avenue South 
Lewistown, Montana 59457 

Dear Mr . Knopp : 

lrou have asked for my opi nion concerning: 

l. Do the provisions of sec tion 15-7-122, MCA, 
allow the levying of a mill levy sufficient 
to fund a general fund budget for the 1979-80 
fi s c al year equivalent to lOS percent of the 
city 1 s genE' r al fund budget for fiscal year 
1978- 79? 

2. Can the authority of section 15-7-122, MCA, 
be u t i lized by the city on an annual basis? 
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Does the increased percentage appl y to 
additional mi lls levied under the p rovisions 
of sections 7-32-4117(2), 7-33-4130( 2 ), 
19-10-301, I'ICA? 

Your first question deals with whether section lS- 7- 122, 
PtCA, a llows a munlcipcsli ty which hess s uffered decrease~ 
property values to levy a sufficient mil lage to raise a sum 
equivalent to lOS percent of the previous year's budget . In 
my op inion it does . That section provides: 

TEJIIPORARY AUTHORITY TO EXCEED loULL LEVY Lli'IITA
TIONS. Taxing junsdictions may adopt and levy 
for a budge t equal to lOS percent of the preced ing 
year's budget, statutory mill levy limitations 
notwi thstanding , unless the taxable valuation 
therein ha s increased to a leve l which would allow 
statutory mil l levies t o produce a budget equal to 
lOS percent o f the p receding year's budget . 

It is clear that the Legislature was aware of the type of 
problems which might be caused by a sudden drop i n property 
values within a ta~ing jurisdiction. Section 15-7-122, I'ICA, 
was e nacted to allow the municipality to maintain necessary 
ser vices i n spite of a decrease i n taxabl e valuation. 

Your second question concerns whether the authority granted 
i n s ection l S-7-122, MCA, may be exercised in s uccessive 
years. The question arises from the us e of the phrase 
"temporary authority" in the catchline of the statute. Tbe 
particular meaning to be given to a word in any given 
i nstance must be determined from the context and general 
purpose of the provision in which it is found . . §! parte 
Lockhart, 72 Mont . 136, 232 P. 183 (1924) . In th~s context, 
the word "temporary" may be de fined as "that period of time 
i n which the s tatutory mill limitations will not raise an 
amount equal to lOS percent of the previous fiscal year 1 s 
budget based upon current taxable valuations." Applyinq 
this definition , it is ay op i nion that the authority of 
section lS- 7- 122, MCA , may be relied on to levy a s uffici ent 
11illage to raise a sum equivalent to 105 percent of the 
previous year 1 s budget, e ven in successive years, if a 
dec rease or insufficient increas e in taxable valuation 
prevents the aunicipality from budqeti nq a S percent 
increase under s tatutory aill l evy liaitations. 
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Your third question deals 'li th the interaction bet'leen the 
temporary budget authority and the special mill levies 
authorized by sections 19-10-301, 7-33-4130(2) , and 7-32-
4 117 ( 2), MCA . A prior Attorney General's opinion has held 
that these s pecia l mill l evies must be includ.ed vithi n the 
65 mill all purpose l evy provided in section 7-6-4451, MCA , 
in those municipalities which elect to tax under that 
statute. 36 Op. Att'y Gen . No . 9 4 ( 1976) . I have reviewed 
t.hat opinion and find its reasoninq sound . To the extent 
that the special mill levies may have been assessed in 
add.i tion to the 65 mi 11 levy, they r epresent taxes 
improperly levied. It is my opinion t hat such improperly 
levied taxes may not be i ncluded in the base figure used to 
compute the allowable levy under section 15-7-122, MCA. For 
example, assume a municipality levied the maxi mua 65 mi 11 
all-purpose levy to raise $1, ooo, 000. Assume further that 
the municipality improperly levied additional mills Cor the 
purposes described in sections 19-10 - 301 , 7-33-4130( 2) and 
7 - 32-4117(2). MCA, to raise $100,000, thereby creating a 
t otal sum o f $1,100 ,000 which was available to the munici
pality durinq the previous year . The lOS percent factor may 
be applied only to the $1 , 000,000 'lhich 'las properly 
collected. The maximum mo nies authorized by section 15-7-
122, MCA, for collection in the second year would total 
$1 ,050, 000. Any other construction would be e quivalent t o 
an e x post facto sanc tion o f the illeqal taxation. The 105 
percent figure applies only to that portion of the budget 
'lhic.h was properly levi ed. 

For your ref erence I have e nclosed copies of the t 'lo 
Attorne y General opinions cited above. 

THEREFORE, IT IS MY OPINION : 

l. Se c t ion 15-7-122, MCA, allows a municipality to 
levy a number o f mills sufficient to fund a 
general fund budget equal t o lOS per cent of the 
preceding year's budqet , statutory mill l e vy 
limitations notwithstanding. 

2. The authority granted in s ection 
may be exercised in successive 
statutory requirement is met. 

15-7-122, MCA, 
years if the 
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3 . Budget i tems funded by illegally levied taxes may 
not be considered when computing the lOS percent 
figure. 

Very truly yours . 

MIKE GREELY 
Attorney General 

OPINION NO. 45 VOLUME NO. 38 

MUNICIPAL CORPORATIONS Offi ce rs and employees, salary 
increases for; 
OFFICES - Municipal officer's salaries; 
SALARIES Municipal off~cers, 1ncreased during term of 
office; 
STATUTES - construction of amendatory acts; 
MONTANA CODE ANNOTATED- Sections 1 -2-207, 7 -4-4201; 
REVISED CC~ES OF MONTANA, 1947 - Section 11-732. 

KELD: Section 7-4-4201 , MCA, as amended by chapter 22 1 , 
1979 Laws of Montana , does not pronibit a city 
council from increasing the salary o f a municipal 
officer during the o ff icer's term of o ffice . 
Accordingly, the s alary of a municipal officer may 
be increased during !tis term . 

Joltn Forsythe, Esq. 
Rosebud County Attorney 
Rosebud County Courthouse 
Forsyth, Montana 59327 

William Mei sburger 
City Attorney 
City of Forsyth 
Forsyth, Montana 593 27 

Gene B. Kurtz, Mayor 
City of Forsyth 
Forsyth, Montana 59327 

22 October 1979 
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