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OPI NION N0.3
Extent of authority to enof "public" for purposes of
a "public place" under sec- Sections 69-2105, 69- 2107,

HELD: 1.

State building codes may be enforced in public
buildings regardless of location and in non-public
buildings located within "municipalities and their
jurisdictional area , ''
as defined in section
69-2105( 12).

2.

Employees present in a t.uilding in the course of
their employment are not "the public" for purposes
of determining whether a bullding is a "public
place'' under section 69-2 105(13).
8 January 1979

J. Michael Young, Esq.
Department of Administration
Legal and Insurance Division
s. w. Mitchell Building
Helena, Montana
59601
Dear Mr. Young:
You have requested my opinion regarding the extent of the
Department of Administration's authori ty to inspect buildings and enfor ce the state building code.
Your letter
informs me that Montana Power Company has challenged the
Department's authority to enforce the state elevator code at
the power plants in Billings and Colstrip, contending that
the building code applies only to "public places."
My
office has reviewed a letter from the Montana Grain Elevator
Association expressing s imilar concerns regarding the
inspection of grain elevators. These l e tters pose two questions:
1.

May state buildin9 codes be enforced in a
non - public build1ng within a municipality
and its jun.sdictional area?

2.

Does the pre ~ence of employees constitute
occupation by the public for purposes of
determining whether a building is a "public
place" under section 69-2105(13)?

Hl
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Se ction 69-2111 defines the autho rity of the Department to
e nact building codes, providing:
Section 69-2111. Adopt ion of rules by department.
(1) The department s hal l adopt rules relating to
the construction of, the i nstal l ation of equip•ent
1n. and standards for materi als to ~ used i n all
build1ngs or classes of buildi ngs , i ncluding
prOVlSlOnS deal1ng Wl th safety, sanitation, and
conservation of energy. *** The rules, when
adopted as provided in this c hapter, constitute
the "state building code" and are acceptabl e for
the build~ngs to whic h they are applicable.
(Emphasis added.)
The Department has the power and duty under s e c tion 69-2109
t o 1nspect bui ld1ngs and issue order s "necessary to e ffectuate the purposes of I the I act."
The only mod1 f1cation of the incl usive l anguage of sect1on
69-2 111 appears in section 69- 2 107 ( 1). whi ch provi de s i n
part:
69 - 2107 ( 1).
Applicable to public places outside
munic1pal1t1es ***.
( 1) Outside •unicipali ties
and thea )urisd lctional area a s defined by sectlon 69-2105 ( 13) of this act, th is act applies to
"publlc places" as de fined i n s e c tion 69-2105,
subsect1on (13).
Read1ng sections 69-2111 and 69-2107 together,
it i s
apparent that t he Legislature i ntended that the re~latory
jurisdiction of the Department e x tend to all bu1ldings,
whether pub lic or not, which are located within a municipali t y and its jurisdictiona l area. The general statutory
language of section 69-2 111 applies to "all buildings"
wi thout qual1f1cation. More significantly, the exception i n
sect ion 69- 2107 which limits the Departmen t's jurisd iction
in areas ou t s ide of municipal i ties implies that areas within
a municipality are subject t o the unlimited jurisdiction of
the Department.
See 2A Sutherland, Statutes a nd Statutory
Construction, § 47~ (9th ed. 1973). and cases there cited.
The e xten t of the "jurisdictional area" of a munici p ality is
clear from the defi nition found i n section 69-2105 ( 12),
wh ich states:
"Municipal jurisdictional area" means the a.rea
withi n the limits of an incorporated municip ality
unless the area is extende d at the wri t ten r eque st
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of the municipality. Upon request the council may
approve extension of the jurisdictional area to
include: (a) all or part of the area within 4 l / 2
miles of the corporate limits of a municipality;
(b) all of any platted subdivision which is l?artially within 4 l/2 miles of the corporate llmi t
of a municipality; a.nd (c) all of any zoning
district adopted pursuant to Title 16, chapter 41
or 4 7 , whi ch is partially within 4 1/ 2 miles of
the corporate lim~ ts of a municipality. ***
Reading this defintion together with section 69-2107, it is
apparent that non-public buildings are within the regulatory
jurisdiction of the Department ( 1) when they are located
within th<' corporate boundaries of a municipall ty; or ( 2) i f
their loca tion has been included 1n the "munic ipal jurisdicti onal area" at the request of the municipality.
The answer to your second quest1on depends upon the proper
construction of the defini t1on of "public places" set forth
1n section 69- 2105( 13).
The statute defines a "public
p lace" as "any pl ace which a municipality or state maintains
for the use of the public. or a place where the public has a
right to go and be." Although seemingly clear, the statute
leaves room for construction since the term "public" is
undefined.
Your letter suggests that if employees are
considered members of the public, then grain elevators and
power plants are "public places," and therefore are subject
to the state building code.
In my opinion, employees who are present in a structure in
the course of the1r employment are not to be considered the
"public" for purposes of determining whether the structure
is a "public place" under section 69-2105( 13). Any other
construct ion would demean the plain and ordinary meaning of
the words used by the Legislature, and would render the
statutory distinction between public and private places a
nullity. The popularly understood definition of "public,"
used in its noun form to describe a particular group of
people, incl udes " [ t [he people collectively, or in general
" 2 Funk & Wagna lls New Standard Dictionary {194 1) at
2003.
see 36 Op . Att' y Gen. No. 52.
A.n employee who
occupiesa s tructare in the course of his employment does
not do so as a member of the "people collectively, " nor do
the "people collectively" have an inherent right to go
everywhere an employee may go .
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further, any construction which equates an employee with the
"public" would effectively read the definition of "public
places" out of the act, since virtually all structures will
at some point be occupied, however fleetingly, by persons
working there .
I therefore conclude t hat buildi ngs which
are occupied only by employees present in the course of
their employment are not "public places" within the meaning
of section 69-2105(13).
THEREfORE, IT IS MY OPINION:
1.

State bu1lding codes may be enforced in public buildings regardless of location and in non-public bui ldings
located within "municipalities and the ir jurisdi ctional
area,'' as defined in section 69- 2105(12).

2.

Employees present in a building in the course o f their
employment are not "the public" for purposes of determining whether a building is a "public place" under
section 69- 2105(13).

very truly yours,
MIKE CREELY
Attorney General
VOLUME NO. 38

OPINION N0. 4

fiRE DEPARTMENTS - Commencement of longevity for determi ning
minimum wage for firefighters;
FIRE DEPARTMENT RELIEF ASSOCIATIONS - Computation of time in
service for service pension eligibility;
MIN IMUM WAGES - Firefighters. commencement of longevity for;
MUNI CIPAL COP~ORATIONS - Calculation of longevity in determini ng minimum wage for firefighters;
REVISED CODES Of MONTANA 1947
Sections 11-1922(1),
11-1925, 11-1925.1, 41-2303.1.
BELD: 1.

2

0

Longevity for purposes of determining the minimum
wage for a firefighter in a city of the second
class in Montana unde r section 41-2303.1, R.C. M.
1947, begins at the date of confirmation as a
member of the fire department .
Eligibility for a service pension from a fire
department relief association under sections
ll- 1925 and 11 - 1925.1, R.C.M. 1947, is calculated

