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COUNTY COMMI SSIONERS - Authonty to create rural spec1al 
.uaprovement dist.ncts, "th1ckly populated locallt:~es" : 
SPECIAL tMPRO\fEMENT DISTRICTS - Creation of rural spec1al 
i mprove11ent dist.n.cts on l and owned by a s i ngle developer. 
"thickly populated local i t.ies"; 
1972 MONTANA CONSTITUTION- Ar~cle XI. sect~on 4(2) ; 
MONTANA CODE ANNOTATED - Sections 1-2-lOS, 7- 12- 2102, 7- 12-2 10~. 
7-12 -2106, 7-12-2107 , 7- 12-2109. 7- 12-2110, 7-12-2111 , 
7-12 - 2112; 
REVI SED CODES OF MONTANA . 1947 - Sections 16- 1601. 16- 1602, 
16-1604, 16-1625, 16-1628, and 19-103. 

HELD: Sechon 7-12-2102 , MCA (section 16-1601 , R.C.M. 
1947) , allows the board o~ county COIImlSSloners to 
create RSID's to fund 1mprovements on under­
developed and unoccup1ed parc e ls of l and , prov1ded 
the proposed ~str1ct 11es w1thi n an area which is 
"th1ckly populated." 

28 J une 1979 

Robert L. Deschamps , I ll, Esq. 
M1~soula Co unty Attorney 
M1 soula County Courthouse 
Mi~ soula, Montana 59801 

Dear Mr . Deschamps: 

You have requested my opinion on the follow1ng ques t . on : 

Does sect1on 7-12-2102. MCA (section 16-1601 , 
R. C. M. 1947), allow the board of c ounty com­
missioners to create rural special i mprovement 
d1stricts ( RS ID • s 1 to fund improvements on under­
developed and unoccup ied pa.rcels of land wh~ch are 
in the process of being subdivided for sale by a 
single developer? 

Your letter informs me that the Missoula County Commis­
sioners have created several of the so- called "developer 
RSID' s," which allow subdividers to finance improve.ments 
with little expenditure of theH own capi tal and pass the 
costs along to the ultimate purchasers of the lot s in the 
form of RSID assessments. 



The c:onuol hng st.atute 1s set: tlOn 7-U-2102. "'A· vh1cll 
prO\.tdes : 

Authoruauon to creat.e rur.U spec ul ti*t'ove.enl 
dist::-1cU> upon peutlon . Whenever e pUhhc 
l nterest 0 1 conven1ence •dY requ1re and u pon 
CYtlt..lOn of 6g\ o r the freeho lders affected there­
~· the bOar or c'Oiiilt:y COm&lSSJOners lS autbor­
u.ed and eJIIPO-red t o o rder and create spec1a l 
1mprove~nt. d1str1cts 1n thtckly popul ated 
!ocaltt..tes ou t-s1de o! the!uuts o! Incorporated 
t ovns and Cl. t cles for the purpose o f build.lng. 
const:rJct.Jng. oa acqu1r 1ng by purc hase dev1ce s 
~ntended t o prot ect the s a fety o f the publ1c from 
open dttc hes c arry1ng 1rr1gatton o r o ther '"'t.e' 
and t~~atntatntng san1 t.ary and sto1m sewers . ltghl 
systems wa terwo rks plants . vat.er systems, stde­
~o~allts and such o ther specta l uwprovements a s may 
be pet1 t1oned f o r . 

( ~phas 1s added . ) 

fr0111 the l anguage of the statute . 1t was ob•• ous!y contem­
p l ated that RSlD' s vould be created 1n a.~as whi Ch had 
already undergone sUbstantlal development and whlch were 
alread~ occupied by taxpay1ng fteeholders . Yout ques~oo ts 
wbet.bet the statute w11l adm~ t o f a const:cuctton allowtng 
creatton of RSIO's on oroperty owned by only one freeholder, 
v1z .. the developer-subd1v1der . 

The u.ncertaUlty of t.he stdtute ans es from tts reference to 
"tht c kl y populated localJ t t es" and from the r equtrement that 
"60% of the freeholders" approve the RSID. It 1s sugg·ested 
that these prOVlS \OOS evi..dence an tntent t o limit RSIO's to 
dl.stn.ct-s \olh~ch dte "t.htckly populated" when the pet1 tton 
for RSlO 1s flled . In my opinton, the language need not be 
read so restrlctlvely , espectally 1n ll.ght of Article Xl , 
sect1on 4(2) of Montana's Consti..tutton. which provides that 
local government powers should be liberal ly constr ued. 
Keeping that constitutional mandate tn mind. I conclude that 
sectton 7-12- 2102. MCA. permJts the county to create 
"developer" RSIO's tn some ctrcumstances . 

It should be noted tott~ally that the RSIO s t atutes were 
destgned to benef1t the pUbltc and to concommttantly prot ect 
two classes of citizens--the taxpayers Who bear the burden 
of paying assessments against the property which benefits 
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fr0111 t he lllprove.ment . and the c1 t~zens of the county wnose 
c red1 t 1s p l edged i n support of the RS ID bonds. Members of 
the former category are protected b} the requirements that 
sixty percent o f the f reeholders i n the district must peti­
t ion f o r the creation o f the d~strict , § 7- 12 - 2102. MCA, 
tha... t he commlSSloners must publish notice of their inten­
tlon to creat e the d~strict. §§ 7- 12- 2105 through 2107, MCA 
( 5§ 16-1602, 1626, 1628, R.C. M. 1947). and that dissent~ng 
freeholders 111ay protest t he creat1on of the distr ict, H 
7- 12-2109 through 2112. MCA (§§ 16-1604, 1626, R.C. M. 1947 ). 
The 1ntere sts of he public at l arge are protected by the 
requ1rement that th.. board of cocmussioners find the crea­
tlon o f the dlstnct to be r equired for "the publlc inte r est 
or conven 1ence." The peti t1on , notice and prote st pro­
Vl slons are junsruct.lonal -- the comm1ssioners may not p ro­
ceed to create a d1stnct w1 thout comply1ng w1 t.h those 
requ1r~11ents . See Koich v. c~fl of Helena . 132 l".ont. 194 , 
315 P . 2d 811 (1957). However , etind1ng that the c rea tion 
of a RSID lS 1n the publ1c J.nterest 1s vest ed 1n the dis­
cretlon o f the comm~ss1oners. rev1ewable ~y a court only in 
c ases of fraud or man1fest abuse . See O'Brien v. 
OrLnkenberq , 41 Mont. 538, 544-45 , 111 P. 1~(1910). 

The prov1S1on for creat1.on of RSID's only 1n "th1ckly popu­
lated local! t1es" 1s close ly t1ed to the regu1rement that 
RSID's be creat ed for ''the public i nterest or convenience." 
A pr1or op1n1on of the Attorney General has noted: 

IT I here are no requirements for a hearing or for 
f ind ings as to whether the area 1.nvolved lS a 
thickly populated local1.ty. The determi nation 
appears t o be an administrative one . which would 
fall within the class of determina t1ons which are 
subject to court review only 1n c a s e s of fraud or 
abuse o f discretion. 

36 Op. Att'y Gen. No. 109 11976). 

The op inion further noted t hat the proposed district itself 
need not be thickly populated. Rather. it was found to be 
sufficient if the ge neral area 1n which the district would 
be located was a "th1ckly populated locali ty . " The op i n ion 
e xplicitly recognized the value o f RSID's in p romoti ng the 
development of raw l and into ma rket able r esidential real 
estate. 
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1 adhere t o tlle anal yFls o f tllat. opLn1on . The county com­
mtsstoners plat.nl y have tlle dtsc retton t o deter.1ne that 
enhanced deve lopment o ( untnhabtted dtstnc ts wh1ch lle 
wt th1n thtc kl y populated areas may benefl t publi c tnterest 
o r conventenc e . On the bas1s o f that determination , sect1on 
7-12-2102 al lows but does no t requtre the c onlatssto ners to 
c reate a RS ID, even tllough the dtstrtc t t s owned by only one 
freeholder . The fac t that the s tatute re~t res approval of 
a percentage o f freeholders 1s not s 1qn1 fl cant , Slnce by 
statute the pluta1 " freeholders" necess anl y tncludes the 
Slngul a r '' f reeholder ." § l-2- 1~5 ( 3 ) , MCA (§ 19-1 03 , R. C. M. 
1947 ). 

Your letter s uggests that the co-tss l oners may c reate a 
RS ID on the bas t s o f a mere expec tati on tha t the area 
compnSlng the dlStrtc t may be t h1c kly populated tn the 
fu ture . when devel opment 1s complete and the l o ts are s ol d 
and occup ted , r ely tng or. t he pro vt sh>n o f s ection 1- 2- 105 
( 1) , MCA, that " [ t [he present tense tncludes the future as 
wel l as the present . " In my op1n1o n the s tatute does not 
permt t tht s construc tt on . lnlttal l y , sect1on 1-2-105(1) 
referE t o verb tens e , and was tntended to tnsure that stat­
utes oper ate prospectlvely as we ll as presently . The term 
"thtc k l y populated" tn sect1on 7-12- 2102 ts an ad)ecttve 
f o rm mod1 fytng "1ocalt ty." It ts a term o f llm1 tat ton , and 
the extent o f 1 ts llmt tatlon may not be mod1 fled by appll­
cati on o f the c annon of constructlon s et forth 1n sectton 
1-2-105 (1 ) . 

The requtrement that the area 1n whtch the RSID ts located 
be " thtckly populated" has a sound basts 1n publlc policy. 
The credit of the county t.s pledged in support of RSID 
bonds. In the event the development proves unsuccessful, 
tlle county taxpayers may end up bearing the costs of the 
improvements . The llkell.hood of an unsuccessful development 
is obviously lessened when the area in which the proposed 
RSID t.s located already supports one or more residential 
developments. It seems plausible that the Legislature con­
sidered this fact in requiring that the area be thickly 
popul ated as a c ondttton precedent to creation of a RSID. 
However , i n voting to creat e a RSID under these circum­
stances, the commissioners should bear in mind that such an 
exercise of their powers approaches the limits of their. 
authority under section 7- 12- 2102, MCA . Since the county 
taxpayers are exposed to potential financial liability 
should the developer's business judgment prove faulty, the 
commissioners should exercise great care in assuring that 
the public interest requires creation of a "developer RSID." 
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niEREFORE , IT IS ttY OPINI~ : 

Section 7-12-2102 , MC.A, allows t.he board o f county 
co..issJ.oners to crea te RSID' s to fund l!lprove-nt.s on 
underdeveloped and unoccupied parcels of land. provided 
the proposed district lies wi thin ;m area which is 
"thJ.c kly populated ." 

Very trul y yours. 

PUKE GREELY 
Attorney General 

VOL!m£ NO . 38 OPI NION NO. 24 

LICENSES , PROf ESSI ONAL AND OCCUPATIONAL - Aut.hon'Cy of Board 
of Nursing to approve courses not lead ing to llcensure ; 
NUR.SI NG, BOARD OF - Aut.hori ty to approve nursing-related 
courses ; 
NURSING SCHOOLS AND COURSES - Au thority o f Board o f Nurs1.ng 
to approve nursing- related cour ses ; 
MONTANA CODE ANNOTATED - Sections 37- 8- 101 , 37- 8- 102(3), 
37- 8-202(2). 37-8-443(l)(g) . 

HELD: The Board o f Nursing l a c ks authonty to requ1re 
approval of schools and course s which teach 
nursing-rel ated subjects. but which d1d no t pre­
pare students Cor licensure as registered or 
l1censed practical nurses. 

29 June 1979 

Ed carney, Director 
Department o f Professional and 

occupational Licensing 
L ·.onde Bui lding 
Helena, Montana 59601 

Dear Mr. Carney: 

You have requested my opin ion on the following question: 

Whether the Board of Nursing has the authorit¥ to 
approve schools and courses which t eac h nursing­
related subjects, but which do not p r epare 
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