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especully true 1n l1ght of the strong pollcy 1n favor of 
veteran's preference legislation and the fact that the 
specJ al statute was enacted after adopt1on of the general 
statutory scheme. State v. Holt, 121 Mont. 459 . 4 76. 194 
P.2d 651 ( 1948). 

sect1on 10-2-301, MCA, allows a qual1fy1ng veteran to 
rece1ve "free llcense plates" upon sat1sfact1on of t wo 
cond1t1ons, (I) proof of one hundred percent serv1ce 
connected d1sab1l1ty; and (2) payme nt of a one percent 
personal property tax . 1 t was obv1ously the 1ntent of the 
Legislature to a llow quall fylng veterans to reg1ster and 
license their veh1cles, new and used, upon sat1sfact1on of 
these condi t ions and no others. 

THEREFORE , IT IS MY OPI NION: 

A disabled veteran who qual1f1es J nder sect1on 10 -2-
301. MCA, may rece.i ve free llcense plates for a new 
motor vehicle upon payment of a one percent personal 
property tax , and without payment of a new motor 
vehicle s ales tax imposed under sect1on 61 - 3- 502, MCA. 

Very truly yo urs . 

MIKE GREELY 
Attorne y General 

VOLUME NO. 38 OP IN JON NO . 2 2 

COUNTY GOVERNMENT - Appointment of f ull- time coun ty a ttorney 
in counties with less than 30,000 population, p roce dure, 
s a lary and qualif1cat1on; 
COUNTY OFFICERS AND EMPLOYEES - County Actorne y--Appointment 
of full - time county attorney in countle s with l e ss than 
30,00C population- -proc edure, salary and qualification; 
ELECTIONS - Residence for vot1ng purpose s; 
RES IDENCE - Residence for voting purposes; 
MONTANA CODE ANNOTATED - Sections 1- 2- 201, 7- 4 - 2206, 7 - 4-
2503, 7-4-2504 , 7-4-2701, 13-1-111, 13 - 1- 112; 
REVI ShD CODES OF MONTANA, 1947 - Sections 16- 2406, 16- 310?, 
23- 2701, 23-3022 , 25-608, 25- 609. 1 , 43-507. 

HELD : 1 . Pursuant to Bouse Bi 11 No . 682, Laws of Montana 
( 1979) , a county with a pop ul ation of les s than 
30,000 may establish a f ull - t i me count y a t torney 
position on July 1 of an y year. However , t h e 
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full-t uDe pos1t1on need no t be filled on J ul y 1 
The Board o f County co .. 1ss1oners may prov1 de that 
the fu ll-t1me pos1 t 1on commence at so•e s pec 1f1ed 
reasonable time after J u l y •. 

2. The salary of full-tJ..•e county a ttorney tn a 
county of l ess t.han JO, 000 populati on 1s the s amt> 
s a lary as that p rov1ded 1n St>Ctlon 7 -4- 2503 . MC'­
( s ection 25-608 , R.C .M . 1947) for a full - t 1me 
county attorney 1n a coun ty hav1ng mo re than 
30,000. 

3. A prac t 1C1ng atto rne y who ha s declared h1s Inte n ­
tion to make a county h1s permanen t home ; 1s 
actlvely s eelu.nq a pe nnanent r e s 1dence 1n that 
county ; and 1s 1n the p rocess o f tenunaunq h1 s 
pe rsonal bus 1ness affairs at h1s fo nne1 res1dence . 
has become a res1dent of the county and 1s 
eligible f o r appointment as a full-tt •. ae county 
attorney onc e he has res1ded 1n the county f o r 
t h1rty days 1.f he becomes a qual! fled reg lSt.ered 
elector and meets other qua lifica t ion requtrements 
for the o ffice. 

Robert L. Flet che r , Es q . 
Sanders County Attorney 
Sanders County Courthouse 
Thompson Falls. Montana 59873 

Dea r Mr. f letcher : 

27 Ju .e 1979 

You have requested an op1n1on concerning the establlshment 
o f a fu l l-t1me county attorney's posi t1on 1n Sanders County 
under Bouse Bi 11 682. That bi 11 was enacted b y the 1979 
Montana Legislature. Secti o n 1 provides: 

Secti on 1. Co unty a ttorney may b e full t1rne 
--resolution--salary. In any county with a popu­
lation o f less than 30,000, the cou.n t y commis­
sioners may , upon the consent o f the county 
a ttorn7y , on Jul/ . !. o f any year !?Y res o lut ion 
establish the o f1ce of count~ attornex as a 
full-tlme pOSi tlon sub)eC:t to e prov1s1ons of 
7-4-2701 and 7-4-2704 . The salary for t his pos i ­
tion is the salary provided by 7 -4-2503 fo r the 
office of county att orney in a c ounty with a 
population in excess of 30,000. 
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Several quest1ons have ar1sen concern1ng t he mechan1cs of 
establls1ng a full-t.lme pos1t1on and the amount of salary. 

Your flrs t quest1.on concerns the July 1 date specified by 
the s ection for e~tab1ishin9 the posltion . July 1 is signl­
hcant because it iS the fl rst day of the new flscal year, 
and the day provided for fixlng salaz1es of county off1c1.als 
for the next fiscal year. 1 7-4- 2504, MCA ( § 25- 609.1, 
R.C.M. 1947 ). It 1s also the eCfect1.ve date of House Bill 
682 s1nce a different date 1s not e xpressly provided. § 
1-2-201 , MCA (§ 43-507, R.C.M. 1947). Ti e power to 
establish a ful1-tlme pos1 tion becomes effecti~~ on July 1. 
The July 1 date, however. should not be 1n1erpreted to 
requ1re the Comnussioners to appoint a full - time county 
a t torney on July 1 or to requ1re that an appointee accept 
h1s appointment and commence h1s fu ll- t1me dutieS on July 1. 
Such a read1ng would be overtechn1cal and unreasonable. The 
new section contains no reqliire.ment that the position be 
filled or commence on July 1. Since a full - time pos1t1on 
cannot be legally t . t abllshed unul July 1 , the comm1s­
s1oners must have l1me to seek out and appo1nt a quallfled 
attorney for the pos1t1on and to provi de for the transition 
of a part- t1.me to full -t1..me o ffl ce o f county attorney. 
Absent a spec1f1c statutory d1rect1on as to the means which 
are to be employed 1n exerc1s1ng an e xpress power , the 
CommlSSlOners may adopt any approprl.ate and reasonable 
means. See Thompson v. Gallatin county , 120 Mont . 263, 184 
P.2d 263 (1947). 

The salary for any full-tlme pos1t1on wh1c h may be estab­
lished on July L 1979, "is the c:alary provided for the 
offlce of county attorney 1n a county w1th a population in 
excess of 30,000." The provision iS plain a nd unam.lnguous. 
However, a subsequent sect1on of House B1ll 689 has created 
some question concerning salary. Section 4 provides in 
relevant. part.: 

(0) In those counties where the o fhce of the 
county attorney has been established as a full­
time pos1tion pursuant to (sect1on 1), the salary 
of the county attorney shall be set by resolution 
of the county comm1ss1on but 1t shall not exceed 
the salary of the county attorney 1n a county with 
a population 1n excess of 30,000. 

That section must be reconc1led i1 possible w1th the salary 
requitement of section 1. 1ndeed, the two sections can be 
r econciled by interpreting section 4(0) as providing the 
mechanics for fixing the salary. compare section 7-4-2504 , 
MCA (section 25-609.1. R.C.M . 1947 ). which requir es county 
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co-1ss1oners to f1x sala nes of county offl.c1als on July 1 , 
even though the actual aDount o£ salary 1s ftxed by statute . 
JTa full - time county attorney 1S pa1d the saae iliiK"Unt as a 
county attorney o f a county having more than 30,000 popula­
tion. as requ~red 1n secuon 1. such cllllount would "not 
exceed" the salary of the county attorney :LO a county wtth a 
populat1on 1n excess of 30,000. 

Flnally , you have asked whether the person appo1nted to the 
pos1tion of full- t1me county attorney must be a quallhed 
elector of the county at the t:Lme o f h1s appointment. 
Sect1on 7-4-2701, MCA (section 16-3107, R.C. M. 1947) pro­
V1des. "No person lS e l1g1bl e to a county offtce who a t the 
t1me of h1s elect1on 1s not ••• (3) an elector of the county 
i n which the dut1es of the offlce axe to be exerc1sed ." 
Sect1on 7-4-2206 , MCA (sectlon 16-24 06 , R.C. M. 1947). per­
mj. ts the county comm1ssioners to hll any vacancy 1n a 
county ofhce but makes no mention o f any requ1rentent that 
the appo1ntee be an elector of the county at the time of the 
appo1ntmeot. However, 1t is unnecessary to research the 
matter further to reach a ftnal conclusion stnce the facts 
you have furrushed th1s ofhc e 1nd1cate tha t the pe rson the 
Comm1ss1oners are presently cons1der1ng for the posit1on c an 
satisfy the "quallfled elector" requ1rement by the tlm of 
h1s appointment , 1f he 1s appo1nted . Spec1f1cally you nave 
1nd1cated that the attorney under considerat1on has prac­
tlced law 1n and been a res1dent of anot.her Montana county 
for a number of years. He has declared his i ntent1on to 
res1de on a permanent bas1s i n Sanders County ; and he 1s 
act1vely seeking a permanent residence in Sande rs County . 
Be 1s currently closing out h1s personal and bustness 
affatrs 1n the other county while s1multaneously estab­
lishing a new res1dence in Sanders County. These actions 
demonstrate a change i n residence and an intent t o perma­
nently restde 1n Sanders County. Residency. which i s a 
p rerequ1s1te to vot1ng , is principally a question o f intent. 
Rules for determin.1ng residence for voting purposes axe set 
forth in sect1on 13-1-112, MCA (section 23 -3022, R. C. M. 
194 7 ), the most important of whlch are: 

(1) The residence of a person is where uis habita­
tion is fixed and to which, whenever he is ahsent, 
he has the intention of returntng. 

*** (9) A change of residence can only be made by the 
act of removal joined with intent to remain in 
another place. 
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In addttton t o other recr; 1re~tents , el1.g1blllty f o r voter 
reg1strat1on requ1.res re.adence 1n the county for th1rty 
days . § 13-1- 111. PICA(§ 23- 2701. R.C. I'I . 1947 ) . The fact.s 
1ndlcate the person under c ons1der at1on by the Comauss1oners 
bas a l ready establlshed a new resi denc e 1n Sanders County. 
HJ.s ac t1.ons c ons t 1 tu te an ongoing "ac t o f removal" accoa­
panJ.ed by an 1ntent to make Sanders County h1s per111anent 
ho~te Since the CommJ.ssl.on~ rs presently 1ntend to make the 
count a t t orney posit1on full- ti~te on Auqust l. 1979, the 
persor. ur der cons1.derat10n can become a quall fled ele<.. tor 
beto re that t 1me and 1f o therwise quallfied Will be elig1ble 
fo r appo1 ncment ro the po~: li~n . 

THEREFORE . IT IS MY OP IN ION: 

1 . Pur suant t o House Blll No . 682. 1979 l'lontana Laws , a 
county Wlth a populat1on o f less than 30 ,000 may 
establ1sh a full-time county attorney pos1t1.on on July 
1 o f any year . However , the full-tlme pos 1t1on need 
no t be fl lled on July 1. The Board o f County Commis­
Sl oners may prov1de that the full-ume posltion com­
menc e at s ome speci fied reasonable t1me after July 1 . 

2. The s a l ary o f a full -t1me county atto rney 1n a county 
of l ess than 30.000 populat:lon is th.. same salary as 
tha t prov1ded 1n sec tion 7 -4-2503 , MCA, for a full-tlme 
county attorney 1n a county hav1nq more than 30 ,000. 

3. A pract1c1nq attorney who has dec l ared h1s intention to 
make a county hi s permanent home; iS actlvel y seeki ng a 
permanent res1dence in that county ; and 15 1n the 
process of term1nating h1s personal bus1ness affai r · at 
h1s former residence , has become a resident of the 
county and 1s ellgible for appointment as a full-tune 
county attorney once he has res1ded 1n the county for 
thirty days if he becomes a qualified reg1stered 
elector and meets o ther qual1f1cation requirements for 
the office . 

Very truly yours, 

MIKE CREELY 
Attorney General 




