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33-4111, MCA (volunteer f1re departments), is
supplanted by the adoption of an all-purpose levy
under section 7 -6-4452, MCA .
3.

The ta x J.ng authority granted in sections 7-324117 , MCA (police group insurance), 7-33-4130, MCA
(fireman's group insurance, first and second class
cities), 19-9-704, MCA (statewide police retirement plan). 19-3-204 ( PERS for city employees).
1975 Montana Laws, chapter 359, section 2 (not
codified) (group insurance for city employees).
1975 Montana Laws. chapter 324 . sect1on 2 (not
cod 1fied)
(f1remen's minimum wage,
first and
second class cities) and 1975 Montana Laws,
chapter 438, sect1on 3 (not codified) (police
m1m1mum wage. flrst and second class ci t1es) is
not supplanted by adoption of an all - purpose levy
under sect1on 7 -6-4452, MCA.

4.

The
Attorney
General,
J.n
lSSutng
advisory
op1.n1ons. 1s not bound by a conclusion of law
expressed 1n a d1str1ct court declaratory JUdgment
in an action t o wh1 ch the Attorney General is not
a party.

Very truly yours,
MIKE CREE LY
Attorney General
VOLUME NO. 38

OPI NION NO. 113

COURTS, CITY
Calling in another judge because of work
load;
JUDGES - Call1ng 1n another city JUdge because of work load;
JUSTICES OF THE PEACE - Calling in a city judge for a town
because of work load;
MUNICIPAL CORPORATIONS - Calling 1n a city judge for a town
because of work load;
MONTANA CODE ANNOTATED- Section 3-ll-203(l)(d) .
HELD:

sect1on 3-11-203(l)(d), MCA, authorizes a city
judge for a town who has determir.ed that he or she
is unable to act for any reason to call in a
justice of the peace or a qualified resident of
the town to act in his or her place.
However,
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that provision does not authorize the city judge
to appoint a regular deputy or substitute city
judge.
14 November 1980
Wayne L. Vick, Esq.
Bridger City Attorney
P.O. Box 471
Br~dger, Montana
59014
Dear Mr. Vick:
You

have asked

for

my opinion on the

follow1ng question:

May a JUStlce of the peace wh o has been designated
to act as a city j udge for a town call another
person in to act as judge under section 3 - ll 203(l)(d), MCA, because of the work load?
Sect1on 3-ll-203(l)(d), MCA, states:
The city judge or mayor may call in a justice of
the peace or some quall fied resident of the city
or town to act in the judge's place whenever the
judge is: ... sick, absent, or unable ££ act.
(Emphas1s added.)
My research has revealed no Montana
interpretations of this prov 1sion . Therefore, my opinion 1s
based on cases from other j urisdictions interpreting sim1lar
laws.
In Titan 011 ~ Cas, Inc . v. Shipley, 257 Ark. 27 8, 517
S.W.2d 210~17 (1974), the supreme court of Arkansas held
that a judge need not be physically d isabled in order to
come under such a provision.
If that were the case, the
court reasoned, t h e othel words--"sick" or "absent" in the
Montana statute--would have sufficed .
The court did not,
however, provide any guidance as to what so.r ts of nonphysical disabilities would constitute an inability to act.
Rather, the court deferred to the judge's own determination
of inability, stating:
The judge's determination of the necessity for his
being absent from court on a day fixed for its
being in session is conclusive and the record
showing his absence and the election o f a special
judge in accordance with the requirements of the
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const1.tut1.on is l.mpervlous to attark, not only
collaterally, but on appeal, unless the facts
wh ich would de feat the elect1on are recited 1n the
record. (C1tation omitted.)
517 S.W.2d at 217.
Thus, in the situat ion you have described, the determination whether the Cl. ty judge 1 s uuable
to act must be made by the city judge herself.
Another case revealed by my research d oes establish a lirr1t
on a judge's use of a statute such as section 3 -11 -203 , MCA.
In Cox v. Allen, 188 Ky. 598, 222 s.w. 932 (1920), the
Kentli'Cky Supreme Court held that a regular deputy or sub- titute judge appointed under the supposed author1ty of such
a prov1sion had no more judicial power "than would any
loafer who might have been 1n the office of the ... judge at
the time." The court stated;
Man1.festly no such authority was ever 1ntended to
be conferred by the Leg1slature 1 n enacti ng the
statute .... To construe the section as the county
JUdge did 1n th1s case would : esul t 1n hav1ng two
or more county judges 1n the same county at the
same t1me, but only one of whom was chosen by the
peoplP ns prnvirlet'l by l nw .
They mi ght pPrchance
be making contradictory orders concerning the same
matter at the same time,
and thus not only
obstruct the orderly administration of the office,
but create endless confusion.
222 s.w. at 934.
By analogy, sectlon 3-ll-203(l)(d), MCA,
does not confer on a city judge the authority to appoint a
regular deputy or substitute city judge, with power and
authority to act in all matters the same as the regular city
judge.
The city judge may call in a substitute only when
and for as long as the emergency situations l1sted 1n the
statute exist.
THEREFORE, IT IS MY OPINION:

section 3-ll-203(l)(d), MCA. authorizes a city judge
for a town who has determined that he or she is unable
to act for any reason to c all in a justice of the peace
or a qualified resident of the town to act in his or
her place.
However, that p rovis1on does not authorize
the city judge to appoint a regula r deputy or substitute city judge .
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very truly yours,
MIKE CREELY
Attorney General
VOLUME NO. 38
CLERX &
LIENS LI ENS MONTANA

OP INION NO. 11 4

RECORDER - Duty to file liens;
Common law liens ;
Duty of Clerk & Recorder to file;
CODE ANNOTATED- Se tion 7-4-2617.
County Cler k and Recorders may refuse to accept
f or filing written instruments purpo r ting to be
ll.ens when the writ i ng does not qualify as a
statutory lien or lien created by contract.

HELD:

21 November 1980

Harold F. Hanser, Esg.
Yellowstone County Attorney
Yellowstone County Courthouse
Bill i ngs , Montana

Dear M1
You

have

59101

Hanser :
requested my

op~n1.on

on

the

following que s • 1on:

Must a County Clerk and Recorder accep t for ftling
written instruments purporting to be liens when
the same d o not qualify for filing as a statutory
lien under Montana law?
Specifically, your inquiry focuses upon the duty of a County
Clerk and Recorder to record or file certain documents that
are self-styled "common law liens."
The purpose of recording a lien is to provide not1ce of its
existence, and 1n some cases to estab lish priority with
other liens.
In Montana the authonty t:o create liens is
established b y stat:ute.
Se ction 71-3- 1 02, MCA, provides:

