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In my op1n1on. the tu1t1.on waiver wh1 ch 1!'. ava1lable to 
parents of elementary pup1ls pursuant to seo;t1on 20-5-303, 
MCA, 1s not ava1lable to parents of high s~hool pupils who 
attend h1gh schools outside of the1r distr1rts of residence. 
By 1 ts terms. section 20-5-303, MCA , appl..Les to elementary 
school pup1ls only. Noth1.ng 1n that sect~on reflects legls-
1atlve 1ntent to encompass h1gh school pup1ls as well. As 
r.oted above, secuon 20-5-313, MCA, w1nch corresponds to 
sect1on 20-5-303, MCA, but deals e xpressly w1th h1gh school 
pup1ls. 1s s1lent as to tu1t1on wa1vers. In construing a 
statute, what has been om1tted may not be 1nserted. Montana 
Department of Revenue v. Amer1can Sm~lt1ng ~ Ref1n1ng Co., 
173 Mont. 316. 324. 567 P.2d '101 11'177). However. nothlng 
1n these sect1ons prot._blts the t~ustees from sett1ng a rate 
for tut tton that takes 1nto ;>ccount the taxes prev1ously 
pa1d to that d1str1ct. 

1 t should be not'"d that th1s op1n1c:.n concerns hlgh school 
tu1t1on s1tuat1ons governed by sect1on 20-5-313. MCA, and 
has no effect on tuit1on agreements approved by the trustees 
of the d1str1ct where the ch1ld wishes to attend school and 
the tl:'ustees of r;he ch1ld's d1str1ct of residence pursuant 
to sect1on 20- 5 - 3 11, MCA. 

THEREFORE, IT IS MY OPINION: 

lnd1v1dual tu1t1on for a hlgh school pup1l attend1ng a 
h1gh school outside of hls district of resl.dence may 
not be wa1ved on the ground that the parent pays S200 
or more 1n d1str1ct and county property taxes dunng 
the preced1ng school f1scal year for the bene fl. t and 
support of the d1str1ct 1n wh1ch the pup1l w1 ll attend 
school. 

Very truly yours. 

MIKE GREELY 
Attorney General 
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GifTS - Transfer of g1fts fo1 School for Deaf and Bltnd to 
non-proftt organization; 
PUBL I C FUNDS - School for Deaf and Blind, transfer of gifts 
to non-profit organ1zat1on; 
MONTANA CODE ANNOTATED 
5-13-304(1), 5-13 - 304(7), 
20-8 -111 . 20-8-112; 

Sect tons 
7-7-2103, 

5 - 13-101, 5 - 13 - 102(1), 
17-3-1001. 20-8-llO, 

1889 MONTANA CONSTITUTION Arttcle V, sectlon 11 ( 5), 
10; Artt c le VIII, section 12, Article X, section 

OPINIONS OF THE ATTORNEY GENERAL - 36 Op. 
106, at 553 (1976), 37 Op. Att 'y Gen. No .l05 

At t ' y Gen . No . 
(1978). 

HELD: Under secuon 20-8-111, MCA , the Board of Publ1c 
Educat1on, 1n 1ts d1scret1on. may g1ve money that 
has been donated for the use and benef1t of the 
Montana School for the Deaf and Bltnd to a pr1vate 
non-profl.t corporatton .::reated and controlled by 
the Board and operated for the beneflt of that 
school. However. the Bo ard rema tns accountable 
for the money unt.1l 1 t 1s used directly for the 
general support, ma1ntenance, or tmprovement of 
the Montana School for the Deaf and Blind . 

27 October 1980 

Morrts L. Brusett 
Legtslative Aud1.to t 
State capttol 
Helena, Montana 59601 

Dear Mr . Brusett: 

You have ~:equested my optnJ.on on the followJ.nq question: 

May the Board of Publtc Education tt ans fee from 
the state treasury to a prtvate non-profit or
gantzat1on, g1fts and donatlons made to the State 
and lnt~nded for t.he use of the Montana School for 
the Deaf a . Blind and tts students? 

You and the Board of Publtc Educat1on have provtded me wtth 
the following facts. Ovec a nu.mber of years, gtfts, largely 
unrestrtcted caFoh donat1ons, have been received by the 
Montana School for the Deaf and Blind. These funds, 
together with their accumulated inte1 ~ t. amounting to a sum 
exceeding S120,000, are now deposited w1th the State 
Treasurer 1n accordance with a prevtous Attorney General's 
Optnion, 36 Op. Att'y Gen. No . 106, at 553 (1976). The 
Board of Public Educatl.on, whtch is responsible for the 
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funds, has reta~ned a law firm to create a non-proh t cor
poration or foundat~on to be operated for the benefit of the 
Montana School for the Deaf and Bl~nd. The directors of the 
proposed corporation or foundat~on are to be appointed by 
and serve at the pleasure of the Board of Publ1c Educatton. 
Some of the members of that Board may be d1rectors. Once 
the proposed corporatiOn or foundatiOn is establlshed, the 
Board 1ntends to glve the funds referred to above to the 
newly-created ent1ty. Your quest1on does not re fer to the 
creation of the organ1zation, but only to the tt·ansfer of 
funds from the state treasury t o that organ1zat1on. 

Three statutes spec1f1cally govern the use of g1fts to the 
Montana School for the Deaf and Bllnd. Sect1on 20-8-110. 
MCA, states 1n part: 

}A)ll donations, g1ft s, dev1ses, or grants whlch 
have been hcretofote or may hereafter be made by 
any person or corporat1on to I the Montana st;at;e 
school for the deaf and bllnd I shall ves~ 1n the 
state of Montana for the use and benef1t thereof . 

Section 20-8- lll, MCA, states: 

The board of publ1c educ ation shall have the power 
and it shall be 1ts duty to r e c e 1ve, hold, manage. 
use, and dispose of any and all re~l and personal 
property made over to such board or t o the state 
of Montana by purchase, g1ft, dev1se. bequest, or 
otherwise acqu1red and the proceeds , 1nteres t , and 
1ncome thereof for the use and bene fl. t o f satd 
school. 

Section 20-8-112. MCA. states: 

No moneys belonging to the deaf and bllnd school 
fund shall be expended for any purpose other than 
for the "lantana state schocl for the deaf and 
blind, and a ny moneys belong1ng to any fund or 
funds which may be hereafter cre ated for such 
school shall be e xpended for the express purpose 
designated l.n the act or acts creating such fund 
or funds and for no othe r purpose. 

In add1tion. sect1on 17- 3- 1001. MCA, sta tes: 

( 1) IT I he Montana school for the deaf and 
blind, ... may accept gifts, donations. grants. 
devises. or bequests of real o r personal property 
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from any source. G1 fts, donat1ons. grants. 
bequests, or dev1Ses may be made d1rec tly to t.he 
state, 1n the name of any of t.he 1nstitut1ons. to 
any off 1cer or board of t.he 1nstitut1ons, or to 
any person 1n t.rust for the tnstltUtlons. 

{2) In the event 1t 1s made directly to any 
i nsti tutton or to any offlcer or board of any 
tnstitutton, the g1ft, donation, grant, devtse, or 
bequest 1s a gift, donat.ton, grant, devtse, or 
bequest. to the state and shall be admint stered and 
used by the state f or the parttcular purpose for 
whi c h it w.1s gtven, donated, granted, bequeathed, 
or dev1sed. In the event no pa r t.tcular purpose 1s 
mentioned 1n the 91ft , grant, devtse , or bequest, 
t.hen it shall be used for t.he general support., 
matntenance, o r tmprovement of such insti tut.ion by 
the state. 

These statutes g1ve the Board of Publlc Education broad 
d1scret~on concern1ng t.he use of the money you descr1bed 1f 
the money 1s spent for the general support, ma1ntenance, or 
1.mprovement of the Mc.utana School for the Deaf and Bllnd. 
The quest1on present.ed, there f ore, 1s whether the transfer 
o f t.hat money t.o a pr1vate foundation, as outl1ned above, 
constttutes an abuse of dtsct·etton, under the gu1del1nes 
gtven. My op1n1on 1s that. under t.he facts presented, 1t 
does not.. 

The W1scons1n Supreme C~urt addressed a s1m1lar quest1on 1n 
Glendale Development, Inc. v. Board of Regents, 12 W1s. 2d 
120, 106 N.W.2d 430 {1960), cert. denied, 366 U.S. 931 
( 1961 ). In that case, the Board of Regents of the Unl
verslty of Wtsconsin had g1ven money t.hat had been donated 
to the un1vers1ty to a non- proftt corporat1on organtzed by 
fr1ends of the university. The corporat.lon's purpose as 
stated 1n its art1cles was: 

To a1d t.he universtt.y of Wtsconsin by sol1citatiun 
fot the beneflt of satd unlVC!rstt.y of 91fts or 
real property or pe rsonal property or both ; t o 
collect, accept and recetve g1ft.s. bequests. 
dev1.ses or th1ngs of value and to hold, admtn1-
ster, use or atstrtbute the same for the benef1.t 
of the untverstty of W1scons1n. 
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106 N. W.2d a~ 435. The court hP ' d that the transfec of the 
dona~ed money ~o ~he non-proftt corpora~ton by the Board of 
Regen~s was no~ unlawful . The court sta~ed: 

There IS no doubt but that the anonymous donors of 
the money to ~he Board of Regents des1red that 1t 
should be used by ~he Board of Regen~s 1n any 
leg1t1mat.e manner and 1n llS d1scret.1on. so long 
as 1t. was fOL the beneftt of the un1vet·s1ty. 

• • • 
Wh1le the funds were publ1c funds 1n a general 
sense, they were funds earmarked for such purposes 
as the Board of Regents. 1n tts d1scret1on. deemed 
proper. so long as they were for the bene f 1 t o ( 
the un1vers1ty. 

* * • 
[T]he money g1ven to [the non-ptoflt corporation] 
was properly used for the bene f1 t of the unl 
versl ty Within the d1sctet1on and best JUdgment of 
the Board of Regents. 

106 N. W.2d at 439. Just as the court 1n that case found no 
abus~ of d1scret1on and deferred to the best JUdgment of the 
Board of Regents. so I can flnd no abuse of d1scret1on dod 
must defer to the best Judgment of the Board of PubliC 
F'ducat1on. 

I emphas12:e that my op1n1on 1s stnctly ltmited to the 
spec1f1c funds, the spec1f1c agency, and the specifiC 
pr1vate non- proflt corporat1on described herein . It IS 

based not on any 1nherent power ;> ( state agenc1es. but on 
the spec1flc grant of power by the Legislature to t.he Board 
of Publlc EducatiOn contained 1n sect1on 20- 8 - 111. MCA. I 
reJect the notton that. t.hts op1n1on would <>llow any other 
state agency ~r 1nst~t.ut1on to transfer mon1es from the 
state treasury to a nonprofit foundation. 

ln the memorandum accompany1ng your op1n1on request. you 
suggest that article X. sect1on 10 of the Mont.a.1a Const l
tutio::~ may prohib1 t the proposed trans fer of funds. That 
prov1s1on states: 

The funds of the Montana un1vers1ty system and of 
all other state 1nst1tUtlons of learning. from 
whatever source accruing , shall forever remain 
1nv1olate and sacred to the purpose for wh1ch t.hey 
were dedicated. The var1ous funds shall be 
respectl vely Invested under such regulations as 
may be provided by law, and shall be guaranteed b y 
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the state aga1nst loss or divers1on. The 1nterest 
from such invested funds, together 'H th t.he rent. 
from leased lands or propert.ies, shall be devoted 
to the maintenance and perpetuat1on of the respec
LlVP lnStltUtlons. 

Volume 36 Op. Att'y Gen. No. 106, at 553 (1976). appl.led 
artlcle X. sect1on 10 to the Montana School for the Deaf and 
Bl1nd. While I concur w1th the result reached 1n that 
op1nion. my agreement 1s based on statutory prov1s1ons. My 
op1n1on 1s that art1cle X. sectton 10 does not apply t.o the 
funds of the Montana School Cor: the Deaf and Bllnd. In 
State ex r:el. Evans v. Stewart, 53 Mont. 18, 23, 161 P. 309. 
312 (1916~he Montana supreme Cou rt stated: 

!The predecessor to art1cle x, s ect1on 10 1 deals 
w1th the permanent funds belong1ng to the hlgher 
educat1onal 1nstitut1ons, the un1vers1ty, agrl
c ultura l college, school of m1nes, and normal . 
There 1s !another! group made up of the permanent 
funds belonglng to the reform school, deaf and 
dumb asylum, and cap1tol building. The constl
tutlon makes no reference whatever to the tnvest
~ of the funds belonging ~ this last group . 
and therefore the Legislature was free to pr:e
scrlbe such regulat1ons as m1ght seem f1t and 
proper. Wtth reference to the h1gher educat1onal 
tnstltUtlon funds constitut1ng the lformerl group, 
the mandate of the Const1tUt1on 1s that they shall 
be 1nvested under such regulations as "may be 
p r escr1bed by law." 

(Emphas1s added.) The prov 1s1on referred to Ln that case, 
artlcle XI , sect1o n 12 of the 1889 Mont.ana Const.1tut1on. was 
re-adopted w1th nL su~ t~nt1ve change as part of the present 
Montana Const1tut10 1. See 1972 Montana Const1tut1onal 
convention Transcr ,>t. of Proceed1ngs at 6556- 58. The "deaf 
and dumb asylum" referred to was the forerunner to the 
present Montana Sehou l for the Deaf and Bllnd. See § 20-
8- 110, MCA. Articl e X, secuon 10 does not apply to the 
Montana school f or the DeaC and Blind. 

As a matter of law, therefore. the proposed transfer is 
perm1ssible. However, 1 agree with you that as a matter of 
public pollcy the proposed tr~ns fer 1s 1nadvisable. I would 
advise t.he Board of Public Education to reconsider its 
decis1on to transfer the funds, for two reasons. first, t.he 
purposes for the transfer stat.ed in the memorandum from the 
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Board of Publ 1c Education do not necess1tate the transfer. 
The flrst two stated purposes are the establishment of an 
enl1ty "whose exclus1ve concern 1s the needs and 1nterests 
of the school and its students" and "wh1ch can actually 
soll<at charitable contributions f rom the general pubhc." 
The establlshment of the ent1ty 1s not belng challenged. If 
the ent1tr 1s to engage in the solic1tat1on of funds, there 
1s no need for public funds to be trans (erred to 1 t. The 
t.t. u d s ta te,1 put pose 1 s "to remove these funds from the 
State TreJSUL'' to el1m1nate the temptation for future legis
latures to base their appropriations fot the school upon the 
ex1stence of such a fund." ThiS goal cannot be accomplished 
by transfertlng the money to a private organ1zat1on. The 
funds wlll rema1n publlc funds untll they are actually 
expended. "fot the general support, maintenance, or 
Improvement" of the Montana School for the Deaf and Blind, 
whether the expenditure 1s adm1n1stered d1rectly by the 
Board of PubliC Education, 01 1nd1rectly by tile private 
ot·gan1zat1on . Any temptation for the Legtslature to base 
1ts appropr1attons on the exrstence of a fund wtl l be 
present regardless o f whether the fund is kept 1n the state 
treasury or by a prtvat.e organ1zat1on under the control of 
the Board of Pub11c Educatton. 

Second, the c1t1zens of thls state have long demanded strict 
accountabl1tty of all money recerved and spent by the Sta t e. 
Cf. Mont. Const. of 1889, art. XI!, §§ 13 and 14; Mont. 
Const. of 1972, art. VIII.§ 12 (mandate to Legislature). 
And they have s crutin1zed care~ully payments to private 
assoctatlons for chantable purposes. Cf. Mont. Const. of 
1889. art v. § 35; Mont. Const. o f 1972:"' art. V, § 11(5) 
(legislat1ve appropriations); § 7 -7-21 03, MCA; 37 Op. Att'y. 
Gen. No. 105. at 5-8 ( 1978) (county expendl tures). While 
the prov1s1ons c1ted are not directly applicable to the 
s1tuanon presented by your request, the public policy lS 
clear, The Board of Pubhc Education should ma1ntain the 
strictest control pos sible over the funds that are the 
subJect of uus request. I f. upon reconsideration, t.he 
Board of Publ1c Educal1on adheres to 1ts decision to 
trans fer the funds, I would recommend that 1. t. require the 
organ1zat1on to contract to prov1de specific materials or 
services 1n return for the funds. 

In addition, I recognize that thiS opinion may prov1.de some 
practical problems for you and your staff, as you are 
charged with the duty of auditing fiscal accounts and 
records so that 1t may be assured that the directives of the 
Legislature have been faithfully carried out. § 5- 13-101, 
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MCA. Your concern extends, therefore, not only to the gift 
of money to an appropriate organization, but also to that 
organization's ultimate use of the money " for the general 
support , maintenance, or improvement" of the Montana School 
for the Deaf and Blind. It is arguable that the organiza
tion to be created and controlled by the Board of Education 
may be a "state agency" within the meaning of your mandate 
to "audit the financial affairs and transactions of every 
state agency." See §§ S-13-102(1) and S-13- 304( 1), MCA. 
Or the gift f rom the Board of Public Education may be con
sidered a grant from a stat e agency to an organization 
within the meaning of section S-13-304 ( 7), MCA . That pro
vision states: 

The legislative auditor shall . .. have the authority 
to ~udit records of organizations and individuals 
receiving grants from or on behalf of the state to 
determine that the grants are administered in 
accordance with the grant ::erms and cond1 t1ons. 
Whe never a state agency enters into an agreement 
to grant resources under its control to others. 
the agency must obtain the written consent of the 
grantee to the audit provided for in this sub
sec tion. 

Under either interpretation of your mandate, it appears that 
your office may audit the fiscal acc~unts and records of the 
organization that the Board of Public Education proposes to 
create, to ensure that the money is ~evoted to the purposes 
for which it was given to the s tate--"for the general 
support. maintenance, or improvemen::" of the Montana School 
for the Deaf and Bllnd . 

THEREFORE, IT !S MY OPI NI ON: 

Under section 20-8-111, MCA, the Board of Public Educa
tio~. in its discretion, may give money that has been 
donated for the use and benefit of the Montana School 
for the Deaf and Blind t o a pr1vate non-profit corpora
tion cceated and controlled by the Board and operated 
for the benefit of that school. However . the Board 
remains accountable for the money until it is used 
directly for the general support, maL.~.:nance, or 
improvement of the Montana School for the Deaf and 
Blind. 
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Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 OPINION NO. 112 

ATTORNEY GENERAL Effect of unreported d1str1ct court 
judgment on Attorney General Opinions; 
JUDGMENTS B~nd1ng effect of declaratory Judgment on 
persons not parties t o lawsu~t; 
MUNICIPAL GOVERNMENT E"uncuor.s wh1ch must be hnanced 
through all-purpose levy; 
MUNICIPAL GOVERNMENT - Opt1ons where no fund1.ng mechan1sm 
provided for new mun1cipal functl.on; 
MONTANA CODE ANNOTATED - Sect1ons 1-2-112, 2-15-501, 7 -1-
114, 7 -&-4431. 7-&-4452, 7 -&-4453, 7 -&-4455, 7-:!2-4117, 
7 - 33-4111, 7-33-4130, 19 - 3 - 204, 19- 9-704, 19-10- 301, 19- 11 -
503, 27-8-301; 
1975 MONTANA LAWS - Chapter 324, sect1on 2, chapter 359, 
sect1on 2. chapter 438, sectlon 3. 

HELD: 1. Municipall.ties which adopt the all-purpose m11l 
levy authorized 1.n section 7-&-4452, MCA, forfeit 
l.he power to impose levies for any part1.cular 
purpose not clearly excepted by statute from 
exclusivlty of the all-purpose levy. 

2. The taxing authon ty granted in sections 19-10-
301, MCA (local police retlrement plans), 19-11-
503, MCA Cfl r emen•s dlsablllty), and 7-33-4111. 
MCA (volunteer fire departments), 1s supplanted by 
the adopt1on of an a l l-purpose levy under sect1on 
7-&-4452, MCA. 

3. The taxing author1 ty granted 1n sect1ons 7-32-
4117, MCA (pollee group insurance), 7 - 33 - 4130, MCA 
(fireman's group insurance, first and second class 
cities), 19-9- 704, MCA (statewide police retire
ment plan), 19-3- 204 ( PERS for city employees ). 
1975 Montana Laws, chapter 359 , section 2 (not 
cod1fied) (group insurance for city employees), 
1975 Montana Laws, chapter 324, section 2 (not 
codified) (bremen's minimum wage, first and 
second class c1ties) and 1975 Montana Laws, 
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