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This op1.n1.on should not be construed as prohibiting a phrsician from requesting the assistance and advice of a phys1.cal
therapist in examining and diagnosing physical handicaps or
prescribing a course of treatment.
However , a physical
thera~;>ist may not examine , evaluate and diagnose ph¥sical
disab1.li ties independent of the direction of a phys1.cian.
THEREFORE, IT IS MY OPINION:
A physical therapist may not act as a consultant in
evaluating and diagnosing physical handicaps of any
person unless acting at the request and direction of a
licensed physician.
Very truly yours,

MIKE GREELY
Attorney General
VOLUME NO. 38

OPINION NO. 10

PROBATION AND PAROLE
Parole eligibility of prisoners
designated as "Persistent Felony Offenders" or as "NonDangerous";
PROBATION AND PAROLE - Parole eligibility of prisoners with
no designation.
MONTANA CODE ANNOTATED , Sections 46-18-404 , 46-23-201 ( 1);
REVISED CODES OF MONTANA , 1947 - Secti ons 95-2 206.16, 953214(1).

HELD: 1.

Subject

to

the e xceptions set forth in section
(section 95-3214(1), R.C.M.
who is sentenced to a time
sentence for a crime committed on or after July 1,
1977, is ineligible for parole until he has served
one-ha lf of his full sentence, less good time,
unless he has been designated a "non-dangerous
offender" by the sentenci ng court.
46-23-201(1),
MCA
1947) , a prisoner

2.

A prisoner who has been designated as "nondangerous" is ineligible for parole until he has
served one- quarter of his full sentence, less good
time.
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3.

Designation of a prisoner as a "persistent felony
offender" has no significance for parole eligibility with respect to sentences imposed for
crimes occurri ng on or after July 1, 1977. However, for crimes committed between July l, 1975
and June 30, 1977, inclusive, designated persistent felony offenders must serve one-third of
their sentences before they are eligible for
parole
2

March

1979

Nick 1. Roter1ng, Esq.
Legal Counsel
Department of l nstitutions
1539 E ~ eventh Avenue
Helena, Montana 59601
Dear Mr. Rotering:
You have
guestton:

requested

an opinion concerning

the

followlng

When 1s a prisoner serving a time sentence
eligible for parole i f he has not been desi gnated
a "non-dangerous" offender by the sentencing
court?
Provision for "non-dangerous offender" designation is made
in section 46-18-404, MCA (section 95-2206 .16, R.C . M. 1947 ),
which was enacted in 1977. 1977 Mont . Laws, ch. 340, § 5 .
The section provides i 1 relevant part:
(1)
The sentencing court shall designate an
offender a non-dangerous offender for purposes of
eligibility for parole under part 2 o f chapter 23
if :
(a ) during the 5 years preceding the commission of the offense for which the offender is
being sentenced, the offender was neither convicted of nor incarcerated for an offense committed in this state or any other jurisdiction for
which a sentence to a t erm of imprisonment in
excess of 1 year could have been imposed; or
(b)
the court has determined, based on any
pre-sentence report and the ev1dence presented at
the trial and the sentencing hearing , that the
offender does not r epresent a substantial danger
to other persons or society.
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Designation as a "non-dangerous off e nder" is t i ed to parole
eligibility standards of part 2, chapter 23 of Title 46,
specifically section 46-23- 201(1), MCA (section 95-3214(1) ,
R.C. M. 1947 ). section 46- 23- 201(1) provides that a prisoner
is i neligible for parole until he has served a prescribed
minimum of his sentence.
As amended in 1977 (see 1977
Mont. Laws, ch. 184 , 340 and 580), it provides:
(1) Subject to the foll owing restrictions, the
board shall release on parole by appropriate order
any person confined in the Montana state prison,
except persons under sentence of death and persons
serving sentences imposed under 46- 18 - 202(2), when
in its opinion there is reasonable probability
t hat the prisoner can be released without detri ment to himself or to the community:
(a) No conv1ct serving a t1me s e nt ence may be
paroled until he has served at least one- hal f of
his term. less the good time allowance provided
for in 53 -30-105; e xcept that a convict designated
as a non-dangerous offender under 46-18- 404 may be
paroled after he has served one-quarter of his
full term, less t he good time allowance provided
for in 53 - 30-105.
Any offender serving a time
sentence may be pare ed after he has served, upon
his term of sentence, 17 1/ 2 years.
(b) No convict serving a life sent ence may be
paroled until he has served 30 years, less the
good time allowance provided for in 53- 30-105.
Pnor to its amendment in 1977, section 46-23-201(1) had
prov1ded, generally. that persons serving time sentences
were 1nel1gible for parole until they had served one-quarter
of thei r full sentence.
section 46- 18-404 and the 1977 amendments to sect1on 46-23201(1) have spawned three quest1ons.
The f1rst quest1on is whe ther the 1ncrease 1n the length of
time a prisoner is ineliglble for parole can be applied to
prisoners sent enced in connection with crime s committed
prior to July 1. 1977. The recent case of State v. Azure.
Mont.
, 587 P.2d 1297 (1978) held that 1t cannot.
A law which eliminates or delays a defendant's
parole elgibility afte r the c r _mina l offense has
been committed 1s ex post facto as applied to that
defendant.
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P . 2d at 1298.
See also State v. Gon e ,
Mont.
, 587 P.2d 1291 (1978); and state ex rel:-Nelson v.
~El~l~s~
worth, 142 Mont. 14, 380 P.2d 886 (1963).---The second question concerns when a prisoner is eligible for
parole : f he has no t been e xpressly designated as "nondangerous" in a judgment of conv1ct1on.
Section 46-23201(1), MCA, provides express and unqualified guidance. It
provides that a defendant serving a t1me sentence 1s
inelig1ble for parole while serv1ng the first one-half of
his sentence, less good time , unless he has been designated
a non-dangerous o ffender.
Thus, deSlgnat~ as a nonaangerous o ffendet must affirmatively appear from the judgment of convict1on for a defendant to be eligi ble for paro le
after servi ng one -quarter of his sentence. Any prisoner who
has not been expressly des1gnated as "non-dange rous" 1n
connect1on with a sentence proposed for a crime committed
after J uly 1. 1977, is ineligible for parole until he has
served one-half of h1s s entence, less good time.
The thtrd question concerns the effect des1gnation as a
"perslstent felony offender" has upon parole eligtbllllty.
In 1975, the Leg1slature enacted prov1sions providing that
persons des1gnated as pers1stent felony offenders were
inellglble for parole dunng the fast. one-th1 rd of their
sentences. 1975 Mont. Laws, ch. 312, §§ 2 and 3. Since the
Leg1sl ature did not spec1fy an effective date for the 1975
prov1sions, they became effecttve Ju l y 1, 1975. § 102-2201(1) , MCA (§ 43-507, R.C.M. 1947) . The 1975 provisions
were repealed In 1977 at the same t.1me the Legislature
amended section 46-23-201( 11 to prov1de that all pnsoners
serv1ng time sentences, except those designated as "nondangerous," are inellglble for pat·ole du ri ng the f i r st
one-half of their sentences, less good time.
Therefore.
"pers1stent f elony offenders" designation is significant
only as to those prisoners sentenced in connection wi th
crimes committed between July 1. 1975 and June 30, 1977,
inc1us1 ve. It has no s1gn1 ftcance 1n connect1on with crimes
commttted on or after July l, 1977.

THEREFORE, IT IS MY OPI NION:
1.

Subject to the except1ons set forth 1n section 46-23201(1), MCA (sect1on 95-3214( 1) R.C.M. 1947) a pr1soner
who 1s sentenced to a tlme sentence f or a crime commltted on or after July 1, 1977, 1s 1neligible for
parole until he has served one-half of hts full sentence , l ess good time, unless he has been designated a
"non-dangerous offender" by the sentencing court.
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2.

A prisoner who has been designated as non- dangerous is
i neligi b le for p a role until he has served one-quarter
of his fu l l sentence, l ess good time .

3.

Designation of a p r isoner as
a "persist ent felony
o ffender " has no s i gn i ficance for parole eligibility
wi th respect to sentences imposed for crimes oc curri ng
on or after July 1, 19 77 .
However, for crimes committed between July 1, 1975 and J une 30, 1977, inclusive, des i qna t r j persistent fe lony offenders mus t serve
one-th i rd of their sente nces before they are eligible
f or parole.

Very truly yours,
MIKE GREELY
Attorney General
VOLUME NO. 38

OPI NI ON NO. 11

ADOPTION - Relinquishmen t of children t o private placemet• t
agencies, foster c are services for reli nqu ished c hildr e n,
paymen t for costs o f ;
COUNT IES - Boards o f Public Welfar e, Departments of Public
Welfare, determination o f eligibility for f o ster care s ervices , applic ab ility of state laws and regulations . put.lic
we l f are payments for foster care ;
DEPARTMENT OF SOCIAL AND REHABILITATION SERVI CES - Relinquished children , provi sion of f oster care services f or,
li ab il1ty for retroact1ve foster care payments;
JUVENILES - Foster home placement for re lin9Uished c h1 l dren ,
relinquishmen t to private placemen t agenctes, foster care
payments on behalf o f;
PARENT AND CHILD - Voluntary relinquishment of child ren for
adoption through private placemen t agencies ;
MONTANA CODE ANNOTA- ED
Sections 4 1- 3 - 103 ( 3), 41 - 3 - 104
41- J - 302, Title 53;
REVISED CODES OF MONTANA , 1947 - Sections 10 - 1301, 10- 1315 ,
10- 1320, Title 71.
HELD: 1.

county departme nts of public welfa re may not deny
foster c a re pa yments solely because the c hild
rece i ving foster care has b een relinquished to a
private p l acement agency and, if eligibili ty is
established, count y departments of public welfare
are required to approve such payments to a f oste r
home on beha l f of a child who ha s be en reli nqu ished to a privat e placement agency.

