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perm~ tt~d a commissioner to hire the brother of another 
commlSSloner who was in charge of a separate district. The 
Attorney General found that this was only a plan devised to 
allow employment of the brother and thus violated the 
nepotism statute. 

THEREFORE, IT IS MY OPINION: 

It is unlawful under section 59-519, R.C.M. 1947, for a 
school board to accept the resignation of a member, 
approve the promotion of that member's sister-in-law as 
an employee of the board, and then immediately re­
appoint the resigned member to fill his own vacant 
position. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 37 OPINION NO. 7 

CRIMINAL LAW - Canadian Indians, state jurisdiction over 
offenses committed within the state; INDIANS - Criminal law, 
state jurisdiction over Canadian Indians committing offenses 
within the state; INDIAN RESERVATIONS - State jurisdiction 
over Canadian Indians. 

HELD: The State of Montana has jurisdiction over the 
prosecution of offenses committed by Canadian 
Indians wi thin the Fort Peck Indian Reservation 
when such offenses are committed against a non­
Indian. 

James A. McCann, Esq. 
Roosevelt County Attorney 
Roosevelt County Courthouse 
Wolf Point, Montana 59255 

Dear Mr. McCann: 

1 March 1977 

You have requested my opinion on the following question: 
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Does the state of Montana have jurisdiction over 
the prosecution of offenses committed by Canadian 
Indians against non-Indians within the Fort Peck 
Indian Reservation? 

23 

The Montana Supreme Court has recently stated (Old Elk v. 
District Court, 33 st. Rptr. 637, 639 (1976): --

Very simply, most matters within the exterior 
boundaries of an Indian reservation are within the 
exclusive jurisdiction of the trial courts or 
federal courts unless falling wi thin the state's 
jurisdiction as directed or allowed by an act of 
Congress. 

The Congressionally-provided procedure for imposition of 
state criminal jurisdiction within Indian reservations is 
found in 25 U.S.C.A., sections 1321, et. seq. without an 
analysis of those provisions, it is sUIIiclent to note that 
nei ther the state of Montana nor the Fort Peck Tribes has 
acted to extend or accept state criminal jurisdiction. 
Cf., Kennerly v. District Court, 400 u.s. 423 (1971). Even 
so, the jurisdictlonal rules as to non-Indians, as discussed 
below, are well established. Draper v. U.S., 164 u.s. 240, 
247 (1896). 

The federal courts have exclusive criminal jurisdiction over 
major crimes committed on a reservation by an Indian against 
an Indian or "other person." 18 U. S. C., sections 1153. 
Except as withdrawn by Congress, the jurisdiction over other 
crimes committed by Indians on a reservation rests with the 
tribal court. Glover v. U.S., 219 F. Supp. 19, 20 (D. Mont. 
1963); u.s. v. LaPlant,156 F. Supp. 660, 662 (D. Mont. 
1957). 'The tribes possess the power to create and admini­
ster criminal justice systems (Ortiz-Barraza v. U.S., 512 
F.2d 1176, 1179 (9th Cir. 1975), and tribal crimin~juris­
diction is "to a considerable extent, exclusive. This is 
the normal rule as to criminal offenses." Colli flower v. 
Garland, 342 F.2d 369, 376 (9th Cir. 1965). Federal 
criminal law, except as specifically provided in 18 U.S.C., 
section 1153, does not extend to on-reservation offenses 
committed by one Indian against another, to any Indian who 
has been punished by tribal law, or to any case where 
exclusive jurisdiction is retained by the tribe. 18 U.S.C., 
section 1152. Such offenses are exclusively cognizable by 
tribal courts. 
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Nonetheless, it is settled that the jurisdiction over crimes 
committed by non-Indians against non-Indians on a reserva­
tion rests with the state. Williams v. Lee, 358 U.S. 217, 
220 (1959); u.s. v. DOdga, 538 F.2d 770(8th cir. 1976); 
u.s. v. CleveIand, 503 F.2 1067 (9th Cir. 1974); Nepstad v. 
Danielson, 149 Mont. 438 (1967). The state similarly has 
jurisdiction over offenses committed by an Indian off the 
reservation. Petition of Boe, 516 Mont. 303 (1971); state 
v. Phelps, 93 Mont. 277 (1932). See, Davis, Criminal JurlS­
dictlon over Indian Country in-xrizona, 1 Ariz. L.R. 62 
(1959). -- -

This being the case, it is necessary to determine who are 
"Indians" within the rules establishing exclusive federal­
tribal criminal jurisdiction as noted above. The federal 
regulations establishing the courts of Indian offenses giv~ 
jurisdiction over offenses committed by "any Indian, within 
the reservation." (25 C.F.R., section 11.2(a).) The term 
"Indian" is defined as 1I ••• any person of Indian descent who 
is a member of any recognized Indian tribe now under Federal 
jurisdiction .... " (25 C.F.R., section 11.2(c).) A similar 
definition, applicable to non-criminal statutes, is found in 
25 U.S.C., section 479. These definitions would specifi­
cally exclude, by their terms, Canadian Indians since 
Canadian Indian tribes are clearly not "under Federal juris­
diction." Thus as to criminal offenses committed by 
Canadian Indians against the person or property of non­
Indians within the Fort Peck Reservation, jurisdiction rests 
in the State of Montana. Alien nationals are subject to the 
criminal laws of this State when wi thin its borders. See 
3 Am.Jur.2d, "Aliens and citizens," section 42. 

It is further established that the State does not have 
juri~diction over on-reservation offenses committed by 
non-Indians against Indians. Williams v. U. S., 327 U. S. 
711, 714 (1946); Mill v. U.S., 402 F.2d 571,-S73 (9th Cir. 
1968); State v. KUiltz, 66N.W.2d 531 (N.D. 1954). Since 
Canadian Indians are not "Indians" under federal law, this 
rule applies and rests such jurisdiction in tribal and 
federal courts. 

THEREFORE, IT IS MY OPINION: 

The State of Montana has jurisdiction over the prosecu­
tion of offenses committed by Canadian Indians within 
the Fort Peck Indian Reservation when such offenses are 
committed against a non-Indian. 
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Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 37 OPINION NO. 8 

FIREMEN - Longevity pay; CITIES - First and second class, 
payment to firemen for total years' serv1ce; CITIES­
Firemen to be paid one percent of statutory minimum for each 
year of service; FIREMEN - Salary based on total years of 
service; FIREMEN - Payment of salary for years beyond 
twenty, not retroactive to time prior to July 1, 1975; 
REVISED CODES OF MONTANA - sections 11-1932, 12-201. 

HELD: An active fireman in a city of the first or second 
class shall be paid for his total years of service 
wi th the fire department at a wage not less than 
the statutory minimum plus one percent of that 
minimum for each year of service with the depart­
ment. The determination of this salary shall be 
based on total years of service. However, the 
payment for any years of service in excess of 
twenty years shall begin from and after July 1, 
1975. 

7 March 1977 

William A. Penttila, Chief 
Fire Marshal Bureau 
528 Sanders Street 
Helena, Montana 59601 

Dear Mr. Penttila: 

You have requested my opinion concerning the determination 
of longevity pay for firemen who reached twenty years of 
service prior to 1975 when section 11-1932, R.C.M. 1947, was 
amended to remove any ceiling on yearly increases. 

Prior to the amendment of this section which deals with the 
minimum wages to be paid firemen in cities of first and 
second class, the section read as follows: 
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