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prohibition against dual candidacy. It then must be determined if there is a
constitutional prohibition against one person holding both positions.
Article V, section 9 of the 1972 Montana Constitution reads as follows:
No member of the legislature shall, during the term for which he shall
have been elected, be appointed to any civil office under the state; and
no member of congress, or other person holding an office (except notary
public or the militia under the United States or this state, shall be a
member of the legislature during his continuance in office.
This section prohibits a member of the legislature from holding a "civil
office under the state" during his term. Forty-second Legislative Assembly
\. Lennon, 156 Mont. 416, 481 P.2d 330 (1971). It is evident that under the
criteria of Barney v. Hawkins, 79 Mont. 506,257 P. 411 (1927) the position of
precinct committeeman is not a civil office. Further, since the position of
precinct committeeman is not a civil or public office, the common law principle
that two incompatible public offices may not be held by the same person does not
apply. Even if the position of precinct committeeman were a public office, it
would not be incompatible with a legislative office. State ex reI. Klick v.
Willman, 50 Mont. 22, 144 P. 648 (1914).
This position is supported by 12 Opinions of the Attorney General 328,
where then Attorney General L.A. Foot held that a state senator may be
nominated and elected as a presidential elector. The opinion noted there was no
prohibition against a legislator holding two elected offices, and that the office of
state senator and that of presidential elector were not incompatible.
The fact that there is no prohibition against dual candidacy in Montana
could easily present problems in future elections. This is an area where other
states have taken legislative action, and it is my hope that the 1977 legislative
assembly will recognize the problem and take appropriate action.
THEREFORE, IT IS MY OPINION:
A candidate for state representative may also be placed on the ballot as a
candidate for precinct committeeman.
Very truly yours,
ROBERT L. WOODAHL
Attorney General

VOLUME NO. 36

Opinion No. 81

ELECTIONS - Absentee voters, period for applying for absentee ballot;
Sections 19-107,23-3301,23-3703, Revised Codes of Montana 1947.
HELD: A county clerk and recorder must provide an opportunity for
absentee voters to apply for an absentee ballot up to 12:00 noon
on May 31, 1976 pursuant to section 23-3703 Revised Codes of
Montana 1947.
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:\Ir. Richard P. Heinz
County Attorney
County of Lake
P O. Box 88
Polson, Montana 59860
Dear Mr. Heinz:
You have requested my opinion as to whether a county clerk and recorder
must provide an opportunity for absentee voters to apply for an absentee ballot
up to 12:00 noon on May 31, 1976.
Section 23-3703 R.C.M. 1947 reads as follows:
During a period beginning seventy-five (75) days before the
day of election and ending at 12 noon on the day before the
election, an elector expecting to be absent from the county in which his
voting precinct is situated, an elector in the United States service, or an
elector who will be unable to go to the polls because of physical
incapacity may apply to the registrar or city clerk for an absentee
ballot. (Emphasis supplied)
Section 23-3301 R.C.M. 1947 provides for the date of the primary election
as follows:
The primary election shall be held on the first Tuesday in June
preceding any general election to select candidates for: ...
In 1976, the first Tuesday in June, is June 1. The day before the primary
election is therefore May 31, the last Monday in May. Section 19-107 R.C.M.
1947 designates the last Monday in Mayas Memorial Day, a legal holiday. In
essence your question is whether section 23-3707, supra, requires a county
clerk and recorder to provide services until 12 :00 noon on Memorial Day to
facilitate absentee voters.
In most jurisdictions, absentee voting laws have been construed so as to
further their purpose of protecting and furthering the right of sufferage. Brown
y, Grzeskowiak, 230 Ind. llO, 101 N.E. 2d 639 (1951); Brush v, Schum, 102
Misc. 143, 168 N.Y.S. 391 (1917); Maddox v. Board of State Canvassers, 116
Mont. 217, 149 P.2d 122 (1944).
In Van Horn v. Lyon, 119 Mont. 212, 173 P.2d 891 (1946) the Montana
Supreme Court stated:
Absentee voting is therefore an exception to the customary and usual
manner of voting. It is the privilege granted by lawmakers which enables
the absentee elector, the physically incapacitated elector, and the
elector who has reason to believe that before the election day he will be
absent from his county or physically incapacitated to obtain and mark
his ballot in a different manner and at a different time and place than is
required of electors generally who present themselves in person at their
respective precinct polling places on the day of election.

OPINIONS OF THE ATIORNEY GENERAL

489

For these reasons the laws conferring and regulating the privilege of
absentee voting have generally received a strict construction. 29 C.J.S.
Elections, sec. 210, p. 297. The absent voters law is in derogation of the
common law and of the general election law ....
Section 23-3703, supra, provides that an elector may apply for an absentee
ballot up to 12:00 noon on the day preceding election. This requirement must be
strictly construed, keeping in mind the purpose of the absentee voter laws, which
is to protect and further the right of sufferage. The fact that May 31, 1976 is a
legal holiday is not sufficient reason to close absentee voting early, and possibly
prevent a qualified elector from exercising his franchise.
THEREFORE, IT IS MY OPINION:
A county clerk and recorder must provide an opportunity for absentee
voters to apply for an absentee ballot up to 12:00 noon on May 31,1976
pursuant to section 23-3703 R.C.M. 1947.
Very truly yours,
ROBERT L. WOO DAHL
Attorney General

VOLUME NO. 36

Opinion No. 82
COUNTIES - Printing contract, scope of; Sections 16-1230,19-103.1,
23-3012,23-3023, Revised Codes of Montana 1947.
HELD: The reproduction of the list of registered voters required by
sections 23-3012 and 23-3023, R.C.M. 1947 is ~~printing" as
defined by section 19-103.1, R.C.M.1947,andmustbe done by
the county printing contractor.
May 25,1976
M. A. Markuson, Chairman
Board of County Commissioners
County of Carter
Ekalaka, Montana 59324
Dear Mr. Markuson:
You have requested my opinion as to whether the list of registered voters, as
required by sections 23-30l2 and 23-3023, R.C.M. 1947, may be reproduced on a
county owned dry-copier, or must be printed by the county printing contractor.
Section 16-1230(1), R.C.M. 1947 defines the scope of the county print
contract as follows:
The county commissioners shall contract with one (1) newspaper to do
all the printing for the county, including advertising required by law
and all printed forms required by the county .... (Emphasis supplied)
Section 19-103.1, R.C.M. 1947 defines printing as follows:

