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retroactive merely because it relates to prior facts or transactions without 
changing their legal effect, or because some of the requisites for its action are 
drawn from a time antecedent to its passage. State ex reI. Sweezer v. Green, 
232 S. W.2d 897, 900 (Mo. 1950). A law is retroactive if it takes away or impairs 
vested rights acquired under existing law or creates a new obligation, imposes a 
new duty or attaches a new disability in respect of transactions or considerations 
already past. Continental Oil Co. v. Montana Concrete Co., 63 Mont. 223, 
231,207 P. 116 (1922); City of Harlem v. State Highway Commission, 149 
Mont. 281, 284, 425 P.2d 718 (1967). Since here the state has been relieved of, 
rather than burdened with, the obligation to pay certain fees and secure 
reclamation bonds, Chapter 81 cannot possibly be objected to on the ground it is 
"retroactive". See Leuthold v. Brandjord, 100 Mont. 96, 108, 47 P.2d 41 
(1935), and State ex reI. Hughes v. State Board of Land Commissioners, 
137 Mont. 510, 518,353 P.2d 331 (1960). 

THEREFORE, IT IS MY OPINION: 

After July 1, 1975 the state of Montana and its subdivisions need not 
comply with any fee or bonding requirements of the Open Cut Mining 
Act. 

VOLUME NO. 36 

Very truly yours, 

ROBERT L. WOO DAHL 
Attorney General 

Opinion No. 32 

COUNTY ATTORNEYS - Joint employment by county and state; 
OFFICES AND OFFICERS - County Attorneys, joint employment. 
Sections 16·3101 and 16·3102, R.C.M. 1947. 

HELD: A county attorney, for purposes of administration, is jointly 
employed by both the county and the state. 

Mr. Lawrence P. Nachtsheim 
Public Employees' Retirement Division 
Department of Administration 
1712 Ninth Avenue 
Helena, Montana 59601 

Dear Mr. Nachtsheim: 

October 10, 1975 

You have requested my opinion as to whether a county attorney is employed 
by the county, by the state, or both. It is my understanding that this question 
must be resolved in order to determine the proper amount the position of county 
attorney should pay for social security purposes. 

A county attorney is not an "employee" in the legal sense of the word. The 
office of county attorney is a public office, and the county attorney is a public 
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officer under the definition in Stale ex reI. Barney v. Hawkins, 79 Mont. 506, 
528; 257 P. 411 (1927). However, it must be recognized that for purposes of 
administration, public officers have a more specific employer than that of "the 
people". We then turn to the political subdivisions which were created to 
administer government. Among these political subdivisions are the state and the 
county. 

Section 16-3101 sets forth the duties of a county attorney. Section 16-
3101 (1) requires the county attorney to represent the state in all matters to 
which it is a party within the limits of his county. Subsections (2), (3) and (9) of 
section 16-3101 also refers to duties the county attorney has to the state. 

Section 16-3101 (6) requires the county attorney to give his opinion to 
county, district and township officers on matters relating to the duties of their 
respective offices. Section 16-3102 names the county attorney as legal advisor to 
the county commissioners. These statutes clearly set forth the fact that the 
county attorney has duties to perform for both the state and the county. 

This principle of joint employment is further supported by section 25-601 
which provides that the salary of the county attorney shall be paid "one-half 
from the general fund of the county and the other one-half from the state 
treasury upon warrant of the state auditor". Until 1972, this was a constitutional 
requirement. (Article VIII, Section 19, 1889 Montana Constitution). Further, in 
the chapter on County Charges, section 16-3802, en umerates a county charge as 
"One-half of the salary of the county attorney .... " 

The principle of joint employment of a county attorney was recognized in 17 
OPINIONS OF THE ATTORNEY GENERAL, No. 196, where Attorney General 
Harrison J. Freebourn stated: 

The county attorney is more than a mere county officer, his duties 
extend beyond the confines of the county and down into the 
subdivisions thereof. The county attorney is primarily an officer of the 
state, he must prosecute in the name of the state and on its behalf, and 
he is, in this respect, an assistant to the Attorney General and under his 
supervision. (Section 4819, R.C.M. 1935; State ex reI. Nolan v. District 
Court, 22 Mont. 25, 55 Pac. 916). In recognition of this principle, half 
his salary is paid by the state and half by the county for which he is 
elected. (Article VIII, Section 19, Montana Constitution). 

He is also the legal advisor of the county and all the subdivisions, the 
school district, irrigation districts and townships. 

From the above-cited statutes and the language in 17 OPINIONS OF THE 
ATTORNEY GENERAL, No. 196, it is clear that the county attorney is required 
to perform duties for both the state and the county. For the specific duties the 
county attorney is required to perform for the state, the state pays one-half of his 
salary. For the specific duties the county attorney is required to perform for the 
county, the county pays one-half of his salary. 
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THEREFORE, IT IS MY OPINION: 

A county attorney, for purposes of administration is jointly employed by 
both the county and the state. 

Very truly yours, 

ROBERT L. WOO DAHL 
Attorney General 

VOLUME NO. 36 Opinion No. 33 

COUNTY COMMISSIONERS - Powers, zoning patented mining claims; 
MINES AND MINING - Zoning of land with mineral resources; 
ZONING - Mineral resources; Title 11, Chapter 38; Title 16, Chapter 
41; Title 16, Chapter 47; Sections 11-3853, 16-4102, 16-4701, 16-
4710 R.C.M. 1947; 30 U.S.c. §29. 

HELD: County commissioners of a Montana county have the authority 
to zone land areas which include patented mining claims under 
section 16-4701, conditional, however, upon the provisions of 
section 16-4710. 

Mr. John G. Winston 
County Attorney 
Silver Bow County 
Butte, Montana 59701 

Dear Mr. Winston: 

October 14, 1975 

I am in receipt of your recent letter requesting my opinion on the following 
question: 

Does a board of county commissioners of a Montana county have the 
authority to zone land areas which include patented mining claims? 

It is my understanding that Silver Bow County has a city-county planning 
board which has adopted a master plan pursuant to Title 11, Chapter 38. Included 
in this master plan is the proposed zoning of patented mining claims. 

The board of county commissioners is authorized to adopt zoning 
regulations where they have adopted a comprehensive development plan (master 
plan) pursuant to Title 11, Chapter 38, by the Zoning Districts Act, Title 16, 
Chapter 47. Section 16-2710 of this act reads as follows: 

No resolution, rule of regulation adopted pursuant to the provisions of 
this act shall prevent the complete use, development or recovery of any 
mineral, forest, or agricultural resources by the owner thereof. 
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