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use or permits the use of such a gaming device on any place or prem­
ises occupied by him. 

However, with respect to tax years ending ,on or before June 3D, 
1967, this Revenue Ruling will not be applied, under the authority 
granted by section 7805 (b) of the Code, to a machine which was be­
ing maintained for use before May I, 1967. Any such machine which is 
first maintained for use on or after that date will be subject to tax 
from the first day of the month during which it was first maintained 
for use through June 3D, 1967, at the rate of $250 a year. 

VOLUME 32 Opinion No. 8 
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School lands, use of revenues for land improvement-
Article XI, Section 12, Montana Constitution-

Article XVII, Montana Constitution-Chapter 
295, Laws of 1967-Sections 81-2401 

throuqh 81-2408, R.C.M. 1947. 

HELD: 1. Chapter 295, Laws of 1967, does not violate the terms of the 
qrant of school lands under the Enablinq Act. 

2. Chapter 295, Laws of 1967, does not violate the Montana 
Constitutional provisions with respect to school lands. 

Mr. Mons 1. Teigen, Commissioner 
State Lands and Investments 
Capitol Building 
Helena, Montana 

Dear Mr. Teigen: 

June 3D, 1967 

You have requested my opinion concerning the validity of Chap­
ter 291, Laws of 1967, providing that a maximum of 2%% of school 
land revenues may be used to improve and develop the land in or­
der to increase the value of the land or the revenue therefrom. 

For the purpose of this opinion I have rephrased your inquiry as 
follows: 

May school lands granted to the State of Montana under the 
provisions of sections 10 and 11 of the Enabling Act be made sub­
ject to Chapter 295, Laws of 1967, without violating either: (1) The 
terms of the grant, or (2) The provisions of our Constitution which 

cu1046
Text Box



70 OPINIONS OF THE ATTORNEY GENERAL 

direct that school land revenues or funds remain inviolate and 
sacred for school purposes, guaranteed against loss or diversion. 

(1) Chapter 295 does not violate the terms of the grant of school 
lands under the Enabling Act. 

On admission of the State of Montana to the Union, Congress 
granted to it certain sections in each township for the support of the 
common schools. Enabling Act, Section 10. The State has accepted 
the grant and now holds title to the lands as trustee to fulfill the pur­
poses of the grant. Toomey v. State Board of Land Commissioners. 
106 Mont., 547, 81 P. 2d 407 (1938); Constitution, Article XVII and Or­
dinance 1, paragraph 7. These are trust lands. Newton v. Weiler. 87 
Mont. 164, 286 Pac. 133 (1930). 

In the execution of the trust imposed under such a grant, it is now 
well settled that a state, acting in its role as trustee, has an inherent 
equitable right to reimbursement from the trust for all charges and ex­
penses necessarily incurred in the execution of the trust where there is 
no provision to the contrary in the grant creating the trust. U. S. v. Swope. 
(C.c.A. 8th-1926) 16 F. 2d 215; State ex rel Greenbaum v. Rhoades. 
4 Nev. 312 (1868); Betts v. Commissioners of the Land Office. 27 Okl. 
64, 110 Pac. 766 (1910); Bourne v. Cole. 53 Wyo. 31, 77 P. 2d 617 (1938). 
This rule applies to the trust imposed by the grant of school lands to 
Montana for there is no provision in the Enabling Act which requires 
the state to bear the costs of improvement, development, administra­
tion or land conservation measures from its general revenues. 

Chapter 295 simply relieves other state funds from the burden 
of costs of improving and developing the trust lands to derive in­
creased revenue and support for the schools. Its application to grant 
lands does no violation to the terms of the grant in the Enabling Act. 
Also, our history shows that there has never existed any other ade­
quate law or system calculated to provide funds for improving, de­
veloping, and conserving our school lands so that they may attain 
and hold their highest and best use. For this reason our support of 
schools from the trust has not reached its highest potential. Also, a 
universally recognized and accepted principle of land ownership is 
that a portion of the proceeds must be plowed back into the land. 
Under Chapter 295 the same may finally be applied to the lands held 
in trust for our school children. 

(2) Chapter 295. Laws of 1967. does not violate our Constitutional 
provisions which direct that school land revenues remain inviolate 
and sacred for school purposes. guaranteed against loss or diversion. 

First it is significant to note that the federal government, the 
grantor of these lands in trust, is not concerned with this question 
and leaves it for the contemplation of our state courts. In Montana ex 
reI. Haire v. Rice. 27 S.Ct. 281, 204 U.S. 291, 51 L.Ed. 490 (1907) it was 
held that the question of whether a state statute relating to the dis­
position of school lands and their proceeds is or is not repugnant to 
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the state constitution is for the state court to determine and its de­
cision is conclusive. This affirmed our courts decision in State v. Rice. 
33 Mont. 365, 83 Pac. 874 (1906). 

The legislature may make provisions for these lands under the 
supervision of the board of land commissioners as long as the legis­
lation is not inconsistent or in conflict with the trust provisions con­
tained in the Enabling Act or State Constitution. Toomey. supra. See 
also to the same effect Section 11 of the Enabling Act. 

It is clear that any use of the proceeds from school lands must 
not be inconsistent with or contradict the primary intention of the grant 
which is the attainment of funds for the maintenance of schools and 
institutions. Chapter 295 is entirely consistent with and promotes that 
intention since the legislative intent expressed in Section 1 thereof is 
to increase those funds. 

We have found no provision that indicates that our constitutional 
framers intended to place restrictions upon the trustees right to re­
quire payment for the expense of administration, conservation, im­
provement and development, of the trust lands out of the proceeds of 
the lands themselves. In the absence of a showing of such intent, it 
must be concluded that the contrary is true, as it is with any other 
trust where a denial of that right does not appear in its provisions. 

VOLUME 32 Opinion No. 9 

FmE DEPARTMENT RELIEF ASSOCIATION: Refund of Contributions, 
entitlement-Section 11-1911. R.C.M. 1947. 

HELD: Firemen separated from service after July 1, 1967. for reasons 
other than retirement. death or disability are entitled to a re­
turn of all contributions made by them to the disability and 
pension fund of the fire department relief association. 

Mr. Robert K. Mackey 
Deputy State Fire Marshal 
Capitol Building 
Helena, Montana 

Dear Mr. Mackey: 

August 17, 1967 

In your letter of July 31, 1967, you requested my opinion on the 
following questions in respect to refunds of contributions made to the 
fireman's disability and pension fund of the fire department relief 
association: 

1. What persons are entitled to a refund? 
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