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"If every citizen who knows of the unfitness of an officer or 
employee, or of facts he thinks require an investigation, believes 
it his duty to lodge information before the board, he will hesi­
tate a long while before doing so if he knows his complaint is 
to be made public and become of the public records, so that 
anyone may have access to it and he subjected to action for 
a possible libel. It is not to be expected, if that is so, that very 
many will come forward and lodge a complaint. * * * In our 
opinion these communications by citizens to the Complaint Board, 
covering the conduct of public officers and employees, are to be 
considered as highly confidential, and as records to which pub­
lic policy would forbid the confidence to be violated." (State v. 
Tune, 199 Mo. App. 404, 203 S.W. 465, 467. See also People v. 
Pearson, III Cal. App. 2d 9, 24, 244 P. 2d 35, wherein it was 
held that public policy requires that documents in the sheriff's 
office relating to law enforcement be treated as confidential.) 
Whether confidential matters shall be made public is within the 
sound discretion of the municipal body. See Chronicle Pub. Co. 
v. Superior Court, supra, 54 Cal. 2d 548, 572, 7 Cal. Rptr. 109, 354 
P. 2d 637; 18 Ops. Cal. Atty. Gen. 231. (Emphasis supplied.) 

In this particular situation, there is an additional reason not to 
make the report in question public. As you are well aware, the death 
of this prisoner is now the subject of a lawsuit. I am professionally 
prohibited from, and philosophically adverse to, engaging in "trial 
by newspaper." Further, I believe it would be a distinct disservice to 
those individuals whose personal fortunes are now at stake to do so. 
There are definite legal procedures available to the plaintiff in that 
lawsuit to obtain this information and I believe this information should 
be released, if at all, only after those procedures have been utilized. 

Under the rules of law above enunciated, the Board of Institu­
tions has properly refused to make public the report in question. 
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Very truly yours, 

FORREST H. ANDERSON 
Attorney General 

Opinion No. 13 

STATE HOSPIT AL;Power to provide education for inmates-­
Section 80-2401. R.C.M. 1947. 

HELD: That the State Hospital: at Warm Springs has the authority to 
provide an educational program for inmates. 
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Dr. Stanley Rogers, Superintendent 
Warm Springs State Hospital 
WarmSprings, Montana 

Dear Mr. Rogers: 

March 4, 1968 

You have requested my opinion with regard to the following 
question: 

Does the State Hospital at Warm SpringS have a direct re­
sponsibility for providing free public education to inmates capable 
of receiving it? 

I have been informed that at the present time a full time special edu­
cation teacher has been added to the hospital staff and that the hos­
pital is in the process of developing an educational program for its 
patients. 

The State Hospital at Warm Springs was created pursuant to 
Article X, Section 1 of the Montana Constitution, which provides: 

Educational, reformatory and penal institutions, and, those for 
the benefit of the insane, blind, deaf and mute, soldiers' home, 
and such other institutions as the public good may require, shall 
be established and supported by the state in such a manner as 
may be prescribed by law. 

The function of the State Hospital has been defined by the legis­
lature in section 80-2401, R.G.M. 1947. This section states: 

The institution located in Warm Springs is the "State Hos­
pital". The only function of the State Hospital is the care and treat­
ment of mentally ill persons and alcoholics. The State Hospital is 
in the division of mental hygiene of the department of institutions. 

This section contains the only grant of authority to the State Hospital. 

In granting the hospital authority in such broad terms the legisla­
ture obviously felt that this was an area in which a great deal of flex­
ibility was necessary. Such broad grants of power are by no means 
uncommon, as is pointed out in 7 c.J.S. "Asylums" §8, page 149: 

The usual, and, indeed, practically universal practice is for 
the legislature to confide the management of state asylums to 
designated boards or officials. Where that is done, such boards or 
officials have a complete and unlimited discretion with respect to 
the management and control of such institutions, subject only to 
whatever express directions may be given them by statute and 
to the requirement that any rules made by them shall be rea­
sonable. 

The Montana Supreme Court has upheld the legislative practice 
of charging a state agency with the responsibility of accomplishing 
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a certain function and allowing it to choose the means whereby such 
function is accomplished. In the case of Guillot v. State Highway Com­
mission, et aI., 102 Mont. 149, 56 P. 2d 1072 the Court stated: 

.. .. Where the legislature sees fit to confer upon a board or 
commission such broad general power, the repository of the power 
is vested with discretion in choosing the means and methods of 
accomplishing the result expected, and, in the absence of fraud 
or manifest abuse of that discretion, its determination is conclu­
sive. (State ex reI. Pew v. Porter, 57 Mont. 535, 189 Pac. 618; State 
ex reI. Pigott v. Porter, 57 Mont. 539, 189 Pac. 619.) 

In addition to this, it has long been the rule in Montana that a 
state agency has, besides the power expressly granted to it, such other 
implied powers as are necessary to fully effectuate the power express­
ly granted. In re FarrelL 36 Mont. 254, 92 Pac. 785; State ex reI. Drag­
stedt v. State Board of Education, 103 Mont. 336, 62 P. 2d 330; Guillot 
v. State Highway Commission et al., supra. The Montana Supreme 
Court in the Guillot case noted: 

.... But the powers which an officer, commission or depart­
ment may exercise are not confined to those expressly granted by 
the Constitution or statutes of the state. "In addition to powers ex­
pressly conferred upon him by law, an officer has by implication 
such powers as are necessary for the due and efficient exercise 
of those expressly granted or such as may be fairly implied there­
from. .. .. .. (46 C.T. 1032)./1 

If the State Hospital determines that an educational program would 
assist it in fulfilling its express function of caring for and treating men­
tally ill persons, then it is my opinion that they have the necessary 
authority to provide such a program for those inmates capable of 
participating in the same. 
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Very truly yours, 

FORREST H. ANDERSON 
Attorney General 

Opinion No. 14 

DEPARTMENT OF PUBLIC WELFARE: Power to participate in Federal 
Program - Sections 81-118, 71-205, 71-210 (q), Revised Codes of 

Montana, 1947-Article V, Section 35, Montana Constitution. 

HELD: The State Deparbnent of Public Welfare has the power to par­
ticipate in programs initiated pursuant to section 204 of Public 
Law 90-248, cited as the "Social Security Amendments of 1967." 
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