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2. Does the refund include contributions made prior to July I, 19671
1. Prior to July 1st refunds of contributions could not be made to
anyone. (Vol. 21, Report and Official Opinions of the Attorney General,
no. 168, p. 232.) By the enactment of House Bill 256, amending section 11-1911, R.C.M. 1947, a change was made in existing law. The
relevant portion of the amendment is as follows:
*
*
*
*
Any such paid or part paid fireman shall be entitled to a
return, in lump sum, without interest, of all monthly contributions
made by him to such funds, within sixty (60) days of his permanent separation from service in the fire department of such city,
town or municipality, except separation by reasons of retirement,
death or disability, which would otherwise qualify such separated fireman, his widow or orphans, to benefits or allowances
from such fire department relief association.

It is my opinion that all firemen permanently separat·ed after July I,
1967, and prior to eligibility for service disability or death benefits,
are entitled to a refund. Firemen separated prior to July I, 1967, are
not entitled to a refund.

2. A qualified fireman is eligible for a refund to the extent he has
contributed. Under the new law this means "all" contributions including those made prior to July I, 1967.
Very truly yours,
FORREST H. ANDERSON
Attorney General
FHA:WAMc:hm

VOLUME 32

Opinion No. 10

COUNTY CLERKS OF COURT: Fees: Probate proceedings: petition to
detennine heirship-COURTS: Fees: Probate proceedings: petition
to determine heirship-FEES: Cl-erk of District Court; petition
to detennine heirship-Section 25-233, R.C.M. 1947.
HELD: The fee to be charged for filing of a petition to determine heirship or title to an estate must be charged only when such a
proceeding is initiated pursuant to Sections !l! -3(50 L R.C.M.
1947 et seq. It may not be charged for filing a petition for final accounting and distribution of an estate.
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September I, 1967

Mr. Denzil R. Young
Fallon County Attorney
P. O. Box 620
Baker, Montana
Dear Mr. Young:
You have requested my opinion with regard to the interpretation
of section 25-233, RC.M. 1947, authorizing the collection of fees in
probate proceedings. Specifically you have asked whether the clerk
of the district court must charge a fee for filing a petition to determine
heirship when the final account and petition for distribution is filed.
Section 25-233, R.G.M. 1947, provides in part as follows:
At the time of the filing the petition for letters testamentary,
of administration or guardianship, the clerk must collect from the
petitioner the sum of ten dollars ($10).
For admitting a will to probate and all services connected
therewith, in addition to the above, there must be paid to the
clerk the sum of ten dollars ($10).
If a will is contested, the contestant must pay to the clerk, on
filing his grounds of opposition the sum of ten dollars ($10).
And on the entry of judgment thereon, the prevailing party
must pay the sum of five dollars ($5).
On filing a petition to determine heirship or title to an estate,
the petitioner must pay to the clerk the sum of ten dollars ($10).
On entry of judgment thereon, the prevailing party must pay
the sum of five dollars ($5).
*
*
*
While it is true that the final decree of distribution in a probate
proceeding is conclusive upon the rights of heirs, legatees or devisees); Harrison v. Cannon, 122 Mont. 318, 203 P. 2d 978) nevertheless
such a decree is not strictly a determination of heirship, (In re Bell's
Estate, 134 Mont. 345, 331 P. 2d 517) and in some cases a separate
proceeding must be conducted in order to make such a determination.
(91-3901, RC.M. 1947) Chapter 38 of Title 91, Revised Codes of Montana, 1947, establishes such a proceeding. Section 91-3801, RC.M.
1947, provides that a petition to determine heirship may be filed at
any time after the issuance of letters testamentary or of administration.

In construing what is meant by the term "petition to determine
heirship or title to an estate", all of the provisions of the codes must
be construed in relation to each other. Section 12-211, RC.M. 1947,
provides:
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With relation to each other, the provisions of the four codes
must be construed as though all such codes had been passed at
the same moment of time, and were parts of the same statute.

It is my opinion that the legislature in requiring a fee to be collected upon the "filing of a petition to determine heirship or title to
an estate" intended this to be charged only when a proceeding was
initiated pursuant to sections 91-3801, R.C.M. 1947 et seq. This being
so, the clerk may not exact a fee for filing a petition to determine heirship when a petition for final account and petition for distribution is
filed since there is no specific statutory authority to do so. It was held
in State v. Baker. 24 Mont. 425, 62 Pac. 688 that a public officer may
not exact a fee for a service unless authorized to do so by statute.

Very truly yours,
FORREST H. ANDERSON
Attorney General
FHA:JRB:vw
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Opinion No. II

CONSTITUTIONAL LAW; Amendment by convention-CONSTITU.
TIONAL LAW; Conventions; limitation on powers of-LEGISLATURE; Powers; restriction of powers of constitutional convention-Article XIX. Section 8, Montana Constitution.
HELD: The Legislature can, pursuant to the provisions of Section 8
of Article XIX of the Montana Constitution, call a constitutional
convention and limit its powers to the amendment of certain
articles.

Montana Legislative Council
State Capitol
Helena, Montana

November 2, 1967

Gentlemen:
You have requested my opinion with regard to the following
question:
Can the legislature, under the provisions of Section 8, Article
XIX, of the Montana Constitution call a constitutional convention
and limit its powers to the amendment of certain articles?
Section 8 of Article XIX of the Montana Constitution provides in
part:

