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school districts. Therefore, the reasoning of the above cited opmlOn 
does not appear to have any application to the question here under 
consideration. 

For certain purposes school districts are political subdivisions of 
the state, e.g., Young v. Board of Trustees (1931) 90 Mont. 576, 582, 
4 P. 2d 725. However, the mere fact that school districts are political 
subdivisions of the state for some purposes does not make them a 
"department" of the state. Nor are school teachers state employees. 
School teachers perform professional services for the school under a 
contract with the school district Eastman v. School District No. 1 (947) 
120 Mont. 63, 68, 180 P. 2d 472. The Legislature certainly has .the 
authority to establish the terms of school contracts on this subject. 
Abshire v. School District No. 1 (1950) 124 Mont. 244, 247, 220 P. 2d 
1058. However, until it has done so this office cannot say that school 
teachers are employees of the state of Montana. The board of trus
tees may grant leaves of absence for military purposes if so desired. 
Opinion No. 73, Volume 25 and Opinion No. 85, Volume 27, Official 
Opinions of Attorney General. 

Therefore, it is my opinion that section 77-157, R.GM. 1947, does 
not grant military leave of absence to school teachers, but that such 
leave may be granted by the school district board of trustees. 
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Very truly yours, 

FORREST H. ANDERSON 
Attorney General 

Opinion No. 17 

COUNTY TREASURERS; Licenses; Drivers' license fees-UCENSES; 
Drivers' licenses; disposition of fees-Sections 31-113; 

31-135; 84-4401. R.M.C. 1947. 

HELD: All drivers' license fees collected by a county must be remitted 
to the State treasurer without reduction. 

The Honorable Henry H. Anderson 
State Treasurer 
State Capitol 
Helena, Montana 

Dear Mr. Anderson: 

June 13, 1966 

You have advised me that some county treasurers are withhold
ing five per cent of the moneys collected from the sale of drivers' li-
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censes to reimburse the county for the cost of selling these licenses. 
You wish to know if this may legally be done. 

County treasurers act as the agents of the state highway patrol 
board in selling Montana drivers' licenses. Section 31-135, R.C.M. 1947. 
Moneys received from the sale of drivers' licenses are required to be 
deposited in the state general fund. Section 31-113, R.C.M. 1947. 

Section 84-4401, R.G.M. 1947, requires the county treasurer, be
tween the first and twentieth days of each month, to remit all moneys 
belonging to the state of Montana which were collected during the 
preceding month to the state treasurer. 

Thus the question presented is, in the absence of statute, may the 
county treasurer deduct the cost of collection before remitting state 
moneys collec;ted by him to the state treasurer? 

In State ex reI. Axen v. Meserve, 78 N.W. 721 (Neb. 1899), it was 
held that a county treasurer could not deduct the cost of carriage in
volved in shipping state funds from the county seat to the state capi
tol. The court there pointed out that "a public officer must perform 
every service required of him by law, and he must look to the statute 
for his compensation. If it provides none, then the services are gra
tuitous." 

A similar question was decided by this office in 1924, when At
torney General Rankin ruled that a county could not charge a com
mission for collection of city and town taxes. 10 Ops. Attorney Gen
eral 282. 

The sale of drivers' licenses by county treasurers and transmittal 
of the license fees to the state has been in force in Montana since 
1935. (See Section 10 and II, Chapter 185, Laws of 1935,) The present 
statutes governing this practice haVe remained virtually unchanged 
since 1947. Until this year, county treasurers have collected these fees 
and forwarded them to the state treasurer without reduction. The long 
history of acquiescense by the counties in the disposition of this rev
enue is persuasive evidence that the legislative intent was that these 
fees be deposited with the state without reduction. In view of this his
tory, no responsible public official will wish to expose county treas
urers to the liabilities prescribed by Section 84-4401 for the failure to 
timely forward state funds. The prudent course is to request this change 
in state fiscal procedures from the next legislature rather than to in
vite the penalties which may be attached to a revision of state-county 
responsibilities without legislative sanction. 

It may seem harsh to require counties to collect state moneys 
without allowing them to retain some portion of these moneys to pay 
for the costs incurred in collection. However, as our Supreme Court 
pointed out in Bignell v. Cummins, 69 Mont. 294, 22 Pac. 797 (923): 

. . . the county is only a creature of the state. . . . The state 
may even confiscate the county property at pleasure. 
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The statutes constitute the charter of a county's power, and 
to them it must look for the evidence of any authority sought to 
be exercised. 

Since the legislature has not authorized the counties to retain any 
portion of the drivers' license fees collected by them, it is my opinion 
that they may not do so and that all drivers' license fees collected 
by a county must be remitted to the state treasurer without reduction. 

FHA:vw 

VOLUME 31 

Very truly yours, 

FORREST H. ANDERSON 
Attorney General 

Opinion No. 18 

CITIES AND TOWNS: Taxation, all purpose levy-TAXATION: Levy: 
all purpose for cities and towns---Sections 84-4701.1 through 

84-4701.5, R.C.M. 1947. 

HELD: A city or town exercising the all purpose levy option would 
necesscnily have to include a general obligation bond levy 
within such annual mill levy. 

Mr. Albert Leuthold 
State Examiner 
Mitchell Building 
Helena, Montana 

Dear Mr. Leuthold: 

June 15, 1966 

You have asked my opmlOn on: whether a city or town which 
has adopted the all purpose exclusive annual mill levy option author
ized by Chapter 82, Laws of Montana, 1965, may levy additional taxes 
for retirement of general obligation bonds? 

Chapter 82, sections 1 through 5, Laws of Montana, 1965, appear 
as sections 84-4701.1 through 84-4701.5, R.C.M. 1947. Section one pro
vides in part: 

I t is the purpose of this act to authorize and empower the 
ci ties and towns of the state of Montana, at their option, to make 
an all-purpose exclusive annual mill levy in lieu of the multiple 
levies now authorized by the statutes of the state of Montana. . . . 

A city or town exercising the option to make an all purpose exclu
sive mill levy would necessarily have to include a general obliga
tion bond levy within such annual mill levy. 
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