
80 OPINIONS OF THE ATTORNEY GENERAL 

which are not a part of his official duties, for additional compensa
tion such agreement is enforceable unless it is prohibited by law, 
Raymond v. Bartlett, supra; Tipton v. Sands (1936) 103 Mont. 1, 
15, 60 P. 2d 662; Anderson v. Hinman (1960) 138 Mont. 397, 412, 
357 P. 2d 895. Section 11-728, R.C.M., 1947, does not prohibit the 
city treasurer from receiving payment for services rendered to a 
public utility which is owned by the city, so long as those services 
ar.e not a part of the city treasurer's officials duties. This section 
prohibits the payment of public funds as "percentages or fees in 
addition" to the ci'ty treasurer's "annual salary and compensation", 
Settle v. Jones (1947) 306 Ky. 9, 206 S.W. 2d 59, 60. In the Settle 
case, supra, the court noted the difference between public funds 
and the revenues of a city light and water plant by stating: 

\: . "* * * The answer to this contention is that the statute 
relates to salaries payable out of the general fund of the city 
and does not apply to salaries of members of the Board and of 
the Superintendent, which are paid out of the proceeds from 
the operation of the electric arid water plant, a project financed 

,from revenues received from the plant for which the credit 
of the city is not pledged." 

The duties of the city treasurer are listed in section 11-807, 
R.C.M., 1947. Nowhere does the law require the city treasurer to 
receive or account for the revenues of a city owned public utility. 

Therefore, it is my opinion that a city treasurer of a city of the 
first class may receive compensation from a city owned public util
ity for the performance of services for that utility, which are not a 
part of his official duties. 

Very truly yours, 

FORREST H. ANDERSON 
Attorney General 

Opinion No. 30 

SCHOOLS AND SCHOOL DISTRICTS; Elections, Trustees, addi
tional-SCHOOLS AND SCHOOL DISTRICTS; High Schools, 

Districts, additional trustees-Section 75-4601, 
Revised Codes of Montana, 1947. 
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c HELD: 1. In those high school districts which now have additional 
trustees, no new determination of their number is re
quired until the valuation or class of the districts in
volved changes. 

2. In each high school district which has additional mem
bers on its board of trustees, the full number of addi
tional trustees, shall be elected the first Saturday in 
April, 1964, in the manner provided by Section 75-4601, 
R.C.M., 1947, as amended by Chapter 222, Laws of Mon
tana, 1963. 

3. An elector may vote for one additional trustee from each 
nominating district. 

Miss Harriet Miller 
Superintendent of Public Instruction 
State Capitol 
Helena, Montana 

Dear Miss Miller: 

February 6, 1964 

Chapter 222 of the Law of 1963 amended Section 75-4601, 
R.C.M. 1947 to provide for the popular election of additional mem
bers of the board of trustees for a high school district. That amend
ment became effective on July 1, 1963 and will apply to school 
elections held on the first Saturday of April of this year. In prepara
tion for these elections, you have requested my opinion on the fol
lowing questions: 

1. Does the 1963 amendment to Section 75-4601, R.C.M. 1947 
require the county superintendent of schools to make a new deter
mination of the number of additional trustees to serve on a high 
school district board .of trustees? 

2. Should an election for additional trustees be held this year 
or should it be deferred until the expiration of the terms of the ad-
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ditional trustees appointed under the provisions of Section 75-4601, 
R.C.M., 1947, prior to the 1963 amendment? 

3. Is an elector entitled to vote only for the additional trustee 
residing in the elector's nominating district or may he vote for one 
trustee from each nominating district? 

In answer to your first question, an examination of Chapter 
222 of the Laws of 1963 indicates that no change was made in the 
manner of determining the number of additional trustees. There
fore, in those high school districts which have additional trustees 
on their boards, no new determination of the number of such 
trustees is required unless and until the valuation or class of the 
districts involved changes. It should also be observed that the 
statute still provides that there shall be additional trustees for high 
school districts only "when a majority of the common districts in 
the high school districts so request." 

Prior to the 1963 amendment to Section 75-4601, R.C.M, 1947, 
addi>tional trustees were elected by the boards of trustees of all of 
the common school districts located within the high school district. 
The additional members so elected were to hold office for three 
years. The 1963 amendment changed this statute in two respects. It 
provided for popular election of the additional trustees and it also 
provided that each trustee nominating district should be entitled to 
one member on the board of trustees. It is dear that the intention of 
the legislature in enacting this amendment would not be fulfilled 
by allowing the present trustees not elected by popular vote to com
plete their term. Had the legislature intended that the additional 
trustees appointed prior to the 1963 amendment complete their 
terms before being replaced by trustees elected by popular vote, it 
would have been a simple matter to so indicate. Since they did not 
so indicate, I am of the opinion that the full number of additional 
trustees must be elected on the first Saturday of April of 1964. 

The 1963 amendment provides that: 

"Any qualified elector of any nominating district, exclud
ing the district where the high school is located, may vote for 
the additional trustees so nominated. . . . provided that each 
elector may vote for no more than one such additional trustee 
from each trustee nominating district." (Emphasis supplied) 
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The amendment also provides that the ballots must clearly in
dicate the trustee nominating district from which each nominee is 
a candidate. It is my opinion that this amendment entitles an 
elector to vote for one additional trustee from each nominating dis
trict. 

I therefore hold: 

1. In those high school districts which now have additional 
trustees, no new determination of their number is required until 
the valuation or class of the districts involved changes. 

2. In each high school district which has additional members 
on its board of trustees the full number of additional trustees shall 
be elected the first Saturday in April, 1964, in the manner provided 
by Section 75-4601, R.C.M., 1947, as amended by Chapter 222, Laws 
of Montana, 1963. 

3. An elector may vote for one additional trustee from each 
nominating district. 

Very truly yours, 

FORREST H. ANDERSON 
Attorney General 

Opinion No. 31 

CITIES AND TOWNS; Alleys as public highways-HIGHWAYS; 

Alleys-SECTION 53-122, REVISED CODES 

OF MONTANA, 1947. 

HELD: City alleys are public highways and must be considered as 

such for the purpose of dividing automobile registration 

fees between cities and counties in the pro rata manner 

provided by Section 53-122, R.C.M., 1947. 
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