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RCM, 1947. Also, under Section 79-109, RCM, 1947, the state auditor is 
authorized to issue a duplicate warrant after receiving a bond when
ever a state warrant has been lost or destroyed. 

The trustees of a school district have broad discretionary powers 
in handling the affairs of the district (Young vs. Board of Trustees, 90 
;Monl 576, 4 Pacific 2nd 725). It would not be within the powers of the 
trustees to issue a duplicate warrant without protecting the interests 
of the district. However, the method of securing adequate protection is 
found in the provision for the issuance of duplicate :.;ounty and state 
warrants which is the requirement of an indemnification bond. By 
adopting this procedure, the trustees could issue a duplicate warrant 
to replace a lost warrant and protect the funds of the school district. 
Such bond should be filed with the county treasurer so as to be readily 
available if required. 

It is, therefore, my opinion a duplicate warrant to replace a lost 
or destroyed warrant may be issued by the trustees of a school district 
if the payee or assignee of the warrant deposits with the county 
treasurer a bond to indemnify the school district from any loss. 

Yours very truly, 

FORREST H. ANDERSON 

Attorney General 

Opinion No. 28 

SCHOOLS AND SCHOOL DISTRICTS, Bonds, disposition of excess 
bond funds-ARTICLE XIII, Section 3, Montana Constitution

Section 75-3930, RCM, 1947-Section 75-3932, RCM, 1947 

Held: Excess funds of a bond issue, after the full accomplishment of 
the purpose for which the bonds were sold, should be placed 
in the school district sinking fund and used to redeem bonds or 
purchase bonds of the issue. 

Mr. Charles E. Marshall 
County Attorney 
Fergus County 
Lewistown, Montana 

Dear Mr. Marshall: 

September 30, 1959 

You have requested my opmIOn concerning the disposition of 
surplus funds realized from the sale of bonds after the accomplishment 
of the purpose for which the bonds were issued. You advised me that 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 55 

bonds were issued by the school district in the amount of $400,000 for 
the construction of a new school building and that the actual cost of 
the building will be $360,000, leaving $40,000 on hand. Section 3 of 
Article XIII of the Montana Constitution provides as follows: 

"All moneys borrowed by or on behalf of the state or any 
county, city, town, municipality or other subdivision of the state, 
shall be used only for the purpose specified in the law authorizing 
the loan." 

The language of this constitutional provision is clear. This fact was 
recognized in State ex reI. Furnish vs. Mullendore, 53 Mont. 109, 161 
Pac. 949, where the court applied this constitutional provision in the 
following language: 

"These funds may not be expended for any purpose other than 
that for which they have been provided." 

From the foregoing, it must be concluded that moneys received 
from the sale of bonds cannot be diverted from the purpose for which 
the loan was made. However, the purpose of the bond issue has been 
accomplished for $360,000 and to require that the $40,000 be used for 
unnecessary building expenses would result in a waste of school dis
trict money and an unnecessary tax burden for the property owners in 
the district. Surely the constitution and the statute cannot require such 
an action. 

There is no express law stating the disposition of surplus funds 
from a bond issue. Although Section 75-3932, RCM, 1947, provides that 
the balance of sinking funds after retirement of the bonds shall be 
transferred to the general fund of the school district, such a rule should 
not be applied to the excess bond money because bonds are to be paid 
over a period of twenty years and use of the money in the general 
fund would give tax relief for the next fiscal year only. 

In the case of Rogge vs. Petroleum County, 107 Mont. 36, 80 Pac. 
2d 380, our Supreme Court held that a Board of County Commissioners 
has no authority to levy taxes to raise funds to buy county bonds before 
they mature. The Court in this connection said: 

"Such a holding would in effect change the obligation of the 
taxpayers who assumed the bonded indebtedness on the under
standing that they would not be called upon to meet the obligations 
until they matured according to their terms." 

The principle invoked in this case is that bonds for capital expendi
tures should be retired over a long period and without an increased 
burden in anyone fiscal year. If the surplus funds from the bond issue 
are placed in the sinking fund and used either to redeem or purchase 
outstanding bonds of the issue, as permitted in Section 75-3930, RCM, 
1947, there would be tax relief for many years and on an equitable 
basis. 
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It is, therefore, my opinion that excess funds of a bond issue after 
the full accomplishment of the purpose for which the bonds are sold, 
should be placed in the school district sinking fund and used to redeem 
bonds or purchase bonds of the issue. 

Very truly yours, 

FORREST H. ANDERSON 
Attorney General 

Opinion No. 29 

SCHOOLS AND SCHOOL DISTRICTS: School District Lands: Sale of: 
expenditure of monies realized from sale of lands-SCHOOLS AND 

SCHOOL DISTRICTS: Trustees: Powers of: building fund, 
power to establish-SCHOOLS AND SCHOOL DISTRICTS: 

Budgets: building fund monies may be expended only 
by budget-Chapter 232, Laws of 1947-Section 

75-1634, RCM, 1947-Section 75-1714, RCM, 
1947 

Held: 1. Funds realized from the sale of school property under the 
provision of Section 75-1634, RCM, 1947, may be placed in a 
building fund by resolution of the Board of Trustees of the 
school district. 

2. Monies in a building fund may be expended only after the 
adoption of a subsequent budget, whether it be an emergency 
budget or the budget for the ensuing fiscal year. 

Mr. Gordon R. Hickman 
Wheatland County Attorney 
Harlowton, Montana 

Dear Mr. Hickman: 

October 2, 1959 

You have requested my opmlOn concerning the expenditure of 
monies realized from the sale of lands owned by a school district. You 
advised me that a sale was made under the provisions of Section 75-
1634, RCM, 1947, and that the trustees would "like to use the funds, 
realized from the sale, to construct an additional school room for the 
district which is needed as a result of increased enrollment. 

Section 75-1634, RCM, 1947, was amended in 1947 by Chapter 232, 
Laws of 1947, and the amendment provided in part that the monies 
which result from the sale: 
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