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all orders, matters, proceedings deemed excepted to without bill 
of exceptions ... " 

The court in State v. Daw, 99 M., 232, 43 P. 2d 240, held that 
it will consider error in refusing instructions even though they were 
not contained in a bill of exceptions. The court in this case differen­
tiated between instructions given and instructions refused and held 
further that refused instructions are "matter deemed excepted to 
without a bill of exceptions". 

In the light of this case it would seem that refused instructions 
should be included in the original judgment roll. As a practical matter 
these refused instructions would also be included in a bill of excep­
tions since any astute attorney would want to call his arguments to 
the attention of the court. 

The only other information relating to the contents of a judgment 
roll is set forth in Section 93-5707, R.C.M., 1947, with which you are 
familiar. The office of the clerk of the supreme court has no informa­
tion regarding the judgment roll in addition to the statutory provisions. 

Very truly yours, 
FORREST H. ANDERSON 
Attorney General 

Opinion No.9 

Schools and School Districts--Tenure-Amendment to Teachers' 
Tenure Statute 

Held: A teacher who has been elected to teach for one or more years 
prior to February 20, 1957, may attain tenure status upon being 
elected for the third consecutive year. 

A teacher who is elected and enters into a contract to teach 
for the first time after February 20, 1957, will not attain tenure 
status until the election for the fourth consecutive year. 

Miss Harriet Miller 
State Superintendent of Public Instruction 
State Capitol 
Helena, Montana 

Dear Miss Miller: 

April 4, 1957 

You requested my opinion concerning the effect of the amendment 
to Section 75-2401, Revised Codes of Montana, 1947, by Chapter 26, 
Laws of 1957. The amendment changed the requirement from three to 
four years for the attainment of tenure by teachers. You ask in par­
ticular what effect this has on teachers who have been elected for 
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one or more years but have not attained tenure status by February 20, 
1957. the effective date of the amendment. 

Section 75-2401, R.C.M., 1947, prior to the amendment reads in 
part as follows: "After the election of any teacher or principal for the 
third consecutive year in any school district in the state, such teacher 
or principal so elected shall be deemed reelected from year to year 
thereafter at the same salary * * * * ." This statute has been con­
sidered by our Supreme Court many times. In McBride vs. School 
District Number 2, 88 Mont. 110, 290 Pac. 252, the court held that 
Section 75-2401, R.C.M., 1947, became a part of the contract of em­
ployment and the provisions of the section were binding upon both 
the teacher and the board of trustees. In the most recent case of Sax­
torph vs. District Court, 128 Mont. 353, 275 Pac. (2d) 209, it was held, 
"A teacher's tenure is a substantial, valuable and beneficial right, 
which cannot be taken away except for good cause." That the pro­
visions of our laws pertaining to the rights of teachers are made a 
part of the contract was recognized in Kelsey vs. School District No. 
25, 84 Mont. 453, 276 Pac. 26. From the foregoing, it must be concluded 
that the tenure rights of a teacher are contractual in nature. 

The Supreme Court of the United States in Indiana ex reI. An­
derson vs. Brand 303 U. S. 95, 82 L. Ed. 685, 58 S. Ct. 443, 113 
A.L.R. 1482, held that the tenure of a township teacher was a con­
tractual right which could not be taken away by the repeal of the 
tenure law. The Court said: 

"In 1927, the State (Indiana) adopted the Teacher's Tenure 
Act under which the present controversy arises. * * * By this Act 
it was provided that a teacher who has served under contract for 
five or more successive years, and thereafter enters into a contract 
for further service with the school corporation, shall become a 
permanent teacher and the contract, upon the expiration of its 
stated term, shall be deemed to continue in effect for an indefinite 
period, shall be known as an indefinite contract, and shall re­
main in force unless succeeded by a new contract or cancelled 
as provided in the Act. * * * By an amendatory Act of 1933 town­
ship school corporations were omitted from the provisions of the 
Act of 1927. The court below construed this Act as repealing the 
Act of 1927 so far as township schools and teachers are concerned 
and as leaving the respondent free to terminate the petitioner's 
employment. But we are of opinion that the petitioner had a valid 
contract with the respondent, the obligation of which would be 
impaired by the termination of her employment." 

Section 11 of Article III of the Montana Constitution provides that 
any law impairing the obligation of contracts shall not be passed by 
the legislature. As our Supreme Court has held that the tenure law 
is a part of a teacher's contract, any teacher who had taught under 
a contract prior to the amendment of Section 75-2401, by Chapter 26, 
Laws of 1957, is entitled to achieve tenure status after the election to 
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teach for the third consecutive year. As the provisions of Section 75-
2401 were incorporated in a teacher's first contract the teacher would 
have the right to expect and the law grants the identical provisions of 
the tenure act throughout the period necessary to acquire permanent 
status. Such conclusion must be reached if the tenure act creates a 
contractual relationship. 

Other jurisdictions which have construed tenure acts to confer a 
"legislative status" subject to amendment as contrasted to contractual 
status have held that the repeal of the tenure act would not take away 
any rights of the teacher under the law. See Greenway vs. Board of 
Education, 129 N.J.L. 461, 29 A (2d) 890, 145 A.L.R. 404, and State 
ex reI. McKenna vs. Milwaukee (Wis.) 10 N.W. (2d) 155. As was in­
dicated above, Montana treats the statutes relative to teachers con­
tracts as incorporated in the contracts and as a consequence these 
cases are not applicable in our State. 

It is, therefore, my opinion that a teacher who has been elected 
to teach for one or more years prior to February 20, 1957, may attain 
tenure status upon being elected for the third consecutive year. 

It is also my opinion that a teacher who is elected and enters 
into a contract to teach for the first time after February 20, 1957, will 
not attain tenure status until the election for the fourth consecutive year. 

Very truly yours, 
FORREST H. ANDERSON 
Attorney General 

Opinion No. 10 

Highway Trust Funds-State Treasurer-State Auditor-Special Funds 

Held: 1. That it is the duty of the state treasurer to receive grants 
of money, to the state of Montana, under any act of Congress. 

2. That a trust fund account may be set up fo·r Federal moneys 
allocated to Montana for a limited purpose and such moneys 
may be expended by claims certified by the state highway 
engineer, approved by the board of examiners and paid upon 
warrants drawn by the state auditor. 

3. It is the duty of the state treasurer to deposit all public 
funds in solvent banks and highwa.y trust funds mary be de­
posited in a special account with appropriate designation in 
a solvent bank and be subject to audit by agents of the Fed­
eral Government. 

4. Warrants may be drawn by the state auditor and paid by 
the State treasurer against a special fund and such warrants 
may be so numbered and identified as to be distinguished from 
all other warrants issued by the state auditor for convenient 
audit of the trust fund against whj~h such warrants are drawn. 
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