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any county in this state, on giving a bond in accordance with
the provisions of this chapter for the faithful perfonnance of his
duties."
The above quoted statute places a limitation upon those persons
who may serve as auctioneers in this state. In addition to the requirement of posting a perfonnance bond in the amount of five thousand dollars, (Sec. 66-204, ReM, 1947) a person must be a citizen of
Montana before he can become an auctioneer and be authorized to
sell real or personal property at auction.
Your third inquiry concerning a criminal penalty for the violation of any of the laws relating to auctioneering is answered by
Section 94-1512, ReM, 1947, which provides:
"Every person who acts as an auctioneer in violation of the
laws of this state relating to auctions and auctioneers, is guilty
of misdemeanor."
Although Section 94-1512, supra, would not apply to any person who
by the tenns of Section 66-229, ReM, 1947, is exempt from the provisions of the "Public Auction Law" relating to the sale of new merchandise, would, in my opinion, apply it to any person violating the
provisions of Section 66-201 through 66-219, ReM, 1947, inclusive.
Based upon the foregoing it is my opinion that:
1. An auctioneer by having new merchandise assessed and
by paying personal property tax thereon as provided in Section
66-229, ReM, 1947, as amended, is not subject to the other provisions of Section 66-220 through 66-230, ReM, 1947.
2. In order to serve as an auctioneer in this state a person
must be a citizen of Montana and post a performance bond in
the amount of five thousand dollars, as provided by Section
66-204, ReM, 1947.
3. Persons who are exempt from the provisions of the Public
Auction Law, Sections 66-220 through 66-230, ReM, 1947, may
not be prosecuted for violation of those sections, but are subject
to prosecution under Section 94-1512, ReM, 1947, for any violation
of Sections 66-201 through 66-219, ReM, 1947.
Very truly yours,
FORREST H. ANDERSON
Attorney General
Opinion No. 78
Fees-Inspection of Farm Products-Grading of Farm Products-Standards-Grading of Com Before SaleSec. 3-1402 (b), RCM, 1947
Held: 1. The Commissioner of Agriculture has statutory authority to
assess charges for inspection of various farm products within
the state.
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2. Standard qrades of Montana farm products are adopted
from those promulgated by the United States Secretary of
Agriculture for the same products.
3. Fresh com or qreen com is a vegetable and a farm product within the meaning of Section 3-1402 (b), ReM, 1947, and
must be qraded before it can be offered for sale.
October 10, 1958

Mr. Robert C. Letcher
Deputy County Attorney
Yellowstone County
Billings, Montana
Dear Mr. Letcher:
You have presented several questions for my opinion concerning
the agricultural laws of the State. The inquiries will be answered
seriatim.
Your first inquiry is by what statutory authority the State Department of Agriculture can assess charges for the inspection of farm
products within Montana.
Section 3-213, RCM, 1947, provides an inspection fee for grain.
See, also, Section 3-408, RCM, 1947. Section 3-510 provides a fee for
testing protein in grain. Section 3-708 is an inspection fee for bean
storage warehouses. Section 3-1201 provides an inspection fee for
fruits or vegetables. Sections 3-1210 and 3-1216 provide a fee for
nursery stock. Section 3-1205 provides an inspection fee for apples.
Your second inquiry is whether Section 3-1401, RCM, 1947, setting
standard grades for Montana farm products controls the grading of
vegetables when the United States Code standards are set for grain.
Section 3-1401, supra, provides in part:
"The standard grades for Montana farm products shall be
limited to the United States grades covering the same products ... "
On March 18, 1933, the State Commissioner of Agriculture adopted
United States standards for strawberries, potatoes, onions, head lettuce, cabbages and dry beans. On April 24, 1933, the Commissioner
adopted United States standards on apricots, beans (string, wax and
green), cantaloupes, carrots, cherries, peaches, plums, prunes, tomatoes and watermelons.
Section 3-1401 supra, only requires the state to adopt the same
standards as those promulgated by the United States Secretary of
Agriculture for the same products. It is immaterial that the United
States Code establishes standards for grain products since the United
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States Secretary of Agriculture has set standards for farm products
other than grain and the state has adopted these standards.
Your third inquiry is whether com for table use or com on the
cob would be considered a vegetable or grain under Section 3-1402,
RCM, 1947, which provides in part:
" (b) The term 'farm products' shall mean all products of the
farm intended for table use and also to include beans; but shall
not include livestock and its by-products; poultry and its products;
apiary products; dairy products; grain and apples."
Webster's New International Dictionary defines grain as:
"b. In modem usage, the seed or seedlike fruit of any cereal
grass, as wheat, maize, oats, rice, millet."
The same authority defines com as:
"1.

A small, hard particle; a grain."

If com is not a grain, then any person who sells this product
without first having it graded is subject to criminal prosecution. Thus,
determining whether com is a grain or a farm product will involve
the construction of a penal statute. In Shipman v. Todd, 131 Mont.
365, 310 Pac. (2d) 300, the court stated that penalties are not favored
and penal statutes must be strictly construed and will not be extended by construction. However, Section 94-101, RCM, 1947, provides:

"The rule of the common law, that penal statutes are to be
strictly construed, has no application to this code. All its provisions are to be construed according to the fair import of their
terms with a view to effect its object and to promote justice."
In State ex rel. Kurth v. Grinde, 96 Mont. 608, 614, 32 Pac. (2d)
15, the court citing the above statute stated:
Our duty is but to ascertain the intention of the Legislature." See, also, Anderson v. Commercial Credit Co., 110 Mont.
333, 337, 101 Pac. (2d) 367.
ft • • •

Section 3-1409, RCM, 1947, states that the intent of the Act is to
regulate the sale of farm products intended for table use. Fresh green
com when sold for eating purposes, canning or freezing is considered
a fresh vegetable. When mature, dry com is sold for milling, feed
or seed it is considered a seed or grain. There is no doubt that fresh
com or green com is intended for table use. To conclude that the
term "farm products" excludes fresh com or green com because it
is a grain would defeat the intent of the Legislature. It must be noted,
however, that Section 3-1409, RCM, 1947, excludes farm products
offered for sale in small retail packages or by the grower himself.
Therefore, it is my opinion that the Commissioner of Agriculture
has statutory authority to assess charges for the inspection of various
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farm products within the state; that standard grades of Montana farm
products are adopted from those promulgated by the United States
Secretary of Agriculture for the same products and that fresh corn or
green corn is a farm product within the meaning of Section 3-1402
(b), RCM, 1947, and must be graded before it can be offered for sale.
Very truly yours,
FORREST H. ANDERSON
Attorney General
Opinion No. 79
Schools and School Districts-Fees to County Clerk for Bond Election
Held: 1. The county clerk and recorder may not receive compensation for checking and certifying a petition for a school district
bond election.
2. The county clerk and recorder shall receive five cents per
name for the preparation of registration lists and poll books
and that such compensation is limited to payment for each
name not withstanding the fact each name appears twice, once
in the registration lists and again in the poll books.
3. All printing and publication costs for a bond election must
be paid by the school district

Mr. rohn L. McKeon
County Attorney
Deer Lodge County
Anaconda, Montana

November 20, 1958

Dear Mr. McKeon:
You have requested my opinion concerning the fees to be charged
by the county clerk for the conduct of a bond election by a school
district of the first class.
Under the provisions of Section 75-3909, RCM, 1947, it is made
the duty of the county clerk to examine any petitions for a bond election and attach the certificate of his office setting forth his findings
as to the sufficiency of the petition. No provision is made in this
statute for a fee to be paid to the county clerk.
Another duty of the county clerk in regard to a school district
bond election is the preparation of lists of the registered electors and
the preparation of poll books as required in Section 75-3912, RCM
1947. This statute specifically provides:
1

"A charge of five cents per name for the use and benefit
of the county shall be made by the county clerk for preparing
such lists and poll books."

