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with such additional funds as may be derived from the sale of
bonds under the said issue of six million ($6,000,000.00) authorized by this amendatory act, be used to pay said honorarium
granted by sub-divisions (b), (c), and (d) of Section 2 hereof, and
by Section 3 of said Initiative No. 54 as hereby amended, and the
expense of administration of this amendatory act. For the purpose of carrying out the provisions of this amendatory act there
is hereby appropriated from the War Vetprans' Compensation
Fund, in addition to the appropriation made by Section 14 of said
Initiative No. 54 as originally enacted, the moneys now remaining in said fund and not needed for the payment of the honorarium to persons who served in W orld War II, and the sum of
six million dollars ($6,000,000.00), or so much thereof as may be
necessary to pay said honorarium to the persons who served in
the military forces in said Korean War."

It will be noted that this amendatory section provides that money
remaining in the War Veterans Compensation Fund after payment of
all World War II adjusted compensation claims may be applied
to payment of the Korean honorarium and the admi:listrative expense
connected therewith.
As fund No. 118.1 is part and parcel of the War Veterans Compensation Fund established by Initiative 54, it may, under the above
amendment, be applied to payment of administrative expenses incurred in payment of the Korean honorarium, providing payment of
claims under the W orld War II honorarium is complete. As you have
informed me such payment has been completed, I conclude the money
remaining in fund No. 118.1 may be applied immediately to the administrative expense incurred in connection with payment of the
Korean honorarium.
Very truly yours,
FORREST H. ANDERSO~
Attorney General
Opinion No. 73
Schools and School Districts-Purchase of Land for .A.thletic FieldElections
Held: 1. The trustees of a school district may purchase land to be
used as an athletic field and playground pl'oviding they do so
after submitting the question to the electol·s of the district and
receive an approving vote of a majority of those voting at the
election.
2. The trustees of a school district maintaining a high
school may purchase land for school purposes which is contiguous to land on which is located a high school building
without submitting the question of the purchase at an election.
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September 5, 1958
Mr. H. L. McChesney
County Attorney
Granite County
Philipsburg, Montana
Dear Mr. McChesney:

You have requested my opmIOn concerning the power of the
trustees of a school district to purchase land to be used as an athletic
field and playground.
Under sub-division 8 of Section 75-1632, RCM, 1947, as amended,
it is provided that the trustees of a school district have the power:
"To purchase, acquire, sell and dispose of plots or parcels
of land to be used as sites for schoolhouses, school dormitories
and other school buildings, and for other purposes in connection
with the schools in the district; ... provided, that they shall not
build or remove schoolhouses or dormitories, nor purchase, sell
or locate school sites unless directed so to do by a majority of
the electors of the district voting at an electio!l held in the district
for that purpose, ... "
In State ex rel. Bean vs. Lyons, 37 Mont. 354, 96 Pac. 922, it was
held that a statute similar to sub-division 8 of Section 75-1632, RCM,
1947, was not only a grant of power but also n: limitation and that
trustees cannot do any of the acts referred to m a section without
first obtaining the consent of the electors. While the proviso clause
would seemingly limit the necessity of an election to the building or
removal of school buildings and the purchase or sale of school sites,
yet consideration of the statute as a whole leads to the conclusion
that the legislative intent was to require a vote of the electors of a
school district for the sale or acquisition of any real property for
school purposes.
In sub-division 2 (b) of Section 75-4231, RCM, 1947, as amended,
the trustees of a school district maintaining a high school may purchase sites for any high school purpose only at the direction of a
majority of the qualified electors of the district. An exception is made
however in the case of property contiguous to a site on which is
located a high school building. Such contiguous property may be
purchased without a vote of the electors. An outdoor school gymnasium and athletic field was held in McNair vs. School Di::>trict, 87
Mont. 423, 288 Pac. 188, to be a necessary part of the school plant
and in effect a school house within the meaning of the statute.
It is therefore my opinion that the trustees of a school district
may purchase land to be used as an athletic field and playground
providing they do so after submitting the question to the electors of
the district and receive an approving vote of a majority of those voting
at the election.
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It is also my opinion that the trustees of a school distrIct maintaining a high school may purchase land for school purposes which
is contiguous to land on which is located a high school building without submitting the question of the purchase at an election.
Very truly yours,
FORREST H. ANDERSON
Attorney General
Opinion No. 74
Offices and Officers-Civil Office-Fish and Game DepartmentDirector of State Fish and Game Department-Game WardensConst., Sec. 7, Art. IX
Held: That the position of Director of the State Fish and Game Department is a public office; and, the requirements of Section
7, Article IX, of the Montana Constitution are applicable to
any person appointed to this position.

September 19, 1958
State Fish and Game Commission
State of Montana
Helena, Montana
Gentlemen:
You have requested my opmlOn with respect to the State Fish
and Game Director of the State of Montana, and the applicability of
Section 7, Article IX, of the Montana Constitution to that position.
Section 7, Article IX, of the Montana Constitution is as follows:
No person shall be elected or appointed to any office in this
state, civil or military, who is not a citizen of the United States
and who shall not have resided in this State at least one year
next before his election or appointment.
In order for the Section to apply to the position of State Fish
and Game Director it must be determined that that position is that of
a civil or military office in the State of Montana.
The Montana State Supreme Court established the controlling
criteria in the determination of whether a position constitutes a civil
office, in the case of State ex rel. Barney v. Hawkins, 79 Mont. 506,
257 Pac. 411. The Court, after an exhaustive examination of authorities determined that five elements are indispensable in any position
of public appointment in order to make it a public office of a civil
nature. They are as follows:
1. It must be created by the Constitution or by the Legislature, or created by a municipality or other body through authority conferred by the Legislature.

