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(4) Section 87-123, RCM, 1947, applies to the personnel em
ployed by the Unemployment Compensation Commission and not 
to the commissioners themselves. 

Very truly yours, 
FORREST H. ANDERSON 
Attorney General 

Opinion No. 55 

Legislative Council-Constitutional Law-Unconstitutionality, EHect 
of Declaration of 

Held: The powers of the legislative council under Section 79-902, 
RCM, 1947, (Ch. 197, Laws of 1953) attached only to the legis
lative council created by Ch. 143 of the Laws of 1953 and ex
pired when that body was declared to be unconstitutional. 

Mr. Eugene C. Tidball 
Executive Director 
Legislative Council 
Capitol Building 
Helena, Montana 

Dear Mr. Tidball: 

June 10, 1958 

You have requested my opmlon as to whether Section 79-902, 
RCM, 1947, requires the Legislative Council to pass upon applications 
by state departments, boards, commissions and institutions for authori
zation of emergency expenditures. The questioned portion of Section 
79-902, supra, reads as follows: 

"Emergency expenditures in excess of appropriations, when 
allowed. If it shall at any time appear to the state board of exam
iners that due to an unanticipated increase in the number of 
inmates or patients of any penal, custodial or charitable institu
tion, or that due to any unforeseen and unanticipated emergency 
in the case of such institutions, or that due to any unforeseen 
and unanticipated emergency in the case of any other state insti
tution, educational institution, department, board, commission or 
bureau, the amount appropriated for the maintenance and opera
tion of any state institution, educational institution, department, 
board, commission or bureau, with all other income of the insti
tution, if any, will be insufficient for such purposes during the year 
for which the appropriation was made, on written application to 
the legislative council setting forth in detail the reasons therefor, 
the said legislative council shall, after careful study and examina
tion of the request, forward such request, together with the council 
recommendations thereon, to the state board of examiners ... " 

The reference in the statute to the legislative council was inserted by 
Chapter 197 of the Laws of 1953. Prior to that enactment this section 
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applied only to the Board of Examiners. Chapter 197 was a companion 
enactment to Chapter 143 of the Laws of 1953 which created the legis
lative council referred to in Chapter 197. 

The legislative council created by Chapter 143 was subsequently 
declared to be unconstitutional by the Montana Supreme Court in the 
case of State ex reI. Mitchell vs. Holmes, 128 Mont. 275, 274 Pac. (2d) 
611. 

In 1957 the present legislative council was created by Chapter 
34 of the Laws of 1957. The Montana Supreme Court in the case of 
State ex reI. James vs. Aronson, ........ MonL ...... , 314 Pac. (2d) 849, held 
that this council is constitutional. 

Your question, therefore, is this. Is the present legislative council 
the same legislative council referred to in Section 79-202, or is it a 
distinct and separate entity which has no powers or duties under 
that section? The legislative council which was declared unconstitu
tional in the case of Mitchell vs. Holmes was composed of eight mem
bers-4 from the House of Representatives and 4 from the Senate. The 
present legislative council is composed of 12 members,-6 from each 
house. Other differences between the two bodies were cited in the 
case of James vs. Aronson which said: 

"There are several differences between the statute above set 
forth, and chapter 143, Session Laws of 1953, which was con
demned by this court in Mitchell v. Holmes, supra. In the 1953 
Act, membership on the Council continued on throughout the legis
lative session, which the court held extended the term of office of 
a member of the House of Representatives beyond the constitutional 
limitation of two years in violation of Section 2, Article V of the 
Constitution. The 1957 Act specifically provides that membership 
on the Council expires upon termination of the member's legislative 
terms, and in no event may continue beyond December 31 of the 
year following appointment to the Council. 

"Also, the 1953 Act permitted the Council to receive grants 
of money which the court, in Mitchell v. Holmes, held violated 
Section 1, Article XIX of the Constitution. No such provision is 
found here." 

The Supreme Court has thus pointed out that there are distinct 
differences in the composition, term and powers of the two legisla
tive councils. The council created by Chapter 143 of the Laws of 1953 
was a completely different and distinct legal entity than the presently 
existing council. When the council created by Chapter 143 was de
clared to be unconstitutional and void it ceased to function and to exist. 

Our Supreme Court said in State ex reI. Johnson vs. District Court 
130 Mont. 103, 295 Pac. (2d) 1042: 

" ... 'An unconstitutional statute is void, and a void thing is 
as nothing. A void statute is not a law. It imposes no duty, con
fers no authority, affords no protection, and no one is bound to 
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observe it. In contemplation of law it is as inoperative as though 
it had never been passed'." 

The conclusion is inescapable that the powers granted to that council 
by Chapter 1 97 of the Laws of 1 953 were applicable to that particular 
body only and ceased to exist when that body expired. 

It is, therefore, my opinion that the powers of the legislative coun
cil under Section 79-902 (Chapter 197, Laws of 1953) were created and 
attached only to that particular interim legislative council created by 
Chapter 143 of the Laws of 1953 and that those powers expired when 
that council was declared to be unconstitutional in the case of State 
ex reI. Mitchell v. Holmes, 128 Mont. 275, 274 Pac. (2d) 61l. 

Very truly yours, 
FORREST H. ANDERSON 
A ttorney General 

Opinion No. 56 

Counties, Taxation of Motor Vehicles-House Trailers, Licensing, 
Taxation-Motor Vehicles, Assessment, Registration, Taxation, 

Licensing-Residence, Permanent-Situs, Motor Vehicles, 
House Trailers-Taxation, Motor Vehicles, House Trailers 

Held: A house trailer must be licensed and taxed by the county of 
the owner's permanent residence at the time of application for 
and issuance of license plates. 

Dr. Roland R. Renne 
President 
Montana State College 
Bozeman, Montana 

Dear Dr. Renne: 

June 10, 1958 

You have asked whether Gallatin County may tax and license a 
house trailer located in Bozeman and belonging to a student attending 
Montana State College who maintains permanent residence in Pon
dera County. 

A house trailer is a motor vehicle under the Montana law con
trolling assessment, taxation, registration and licensing of motor ve
hicles (Sec. 53-104, RCM, 1947). 

Referring to motor vehicles generally, Section 53-119, RCM, 1947, 
provides in part: 

" ... No person shall purchase or display on such vehicle any 
license plate bearing the number assigned to any county as pro
vided in section 53-106 [part (5) of this section prescribes license 
plate county designation numbers], other than the county of his 
permanent residence at the time of application for and issuance 
of said license plates ... " 
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