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"Such annual vacation leave
may be accumulated to a total
not to exceed thirty working days."
These two sections are in direct
conflict with Section 6-114, Revised
Ordinances of the City of Great
Falls, 1952, which reads in part as
follows:
" ... shall be granted a vacation
for a period of not exceeding fifteen days (15) during each year
of service . . . and, if such vacation shall not be taken during the
calendar year which the employee
may be entitled thereto, under
this ordinance, that the same shall
be deemed as having been waived
by such employee and in the next
calendar year he shall be entitled
only to fifteen days (15) on full
pay."
Thus, it is clear that Section 6-114,
Revised Ordinance of the City of
Great Falls, 1952, is in conflict with
our state statutes in that Section
59-1001, R.C.M., 1947, provides for
one and one-quarter (1~) WORKING DAYS vacation leave for each
month of service, whereas, the ordinance provides that the vacation
leave of employees shall not exceed
fifteen (15) days. Further, the ordinance is in conflict with Section
59-1002, R.C.M., 1947, which allows
the accumulation of thirty working
days for vacation leave, whereas,
the ordinance prohibits the accumulation of vacation leave. Because of
these conflicts, the ordinance (Section 6-114, supra) is invalid.
The most recent pronouncement of
our Supreme Court upholding this
conclusion is City of Billings v. Harold •........ Mont .........•........ Pac. (2d)
........• 13 St. Rep. 110. 113, wherein
our Court stated:
" . . . 'Municipal by-laws must
also be in harmony with the general laws of the state, and with
the provisions of the municipal
charter. Whenever they come in
conflict with either, the by-law
must ~ve way.'
(Cooley on
Const. Lim. (7th Ed.) 278) 'Public highways are under legislative control .. .' (People v. Eaton.
100 Mich. 208, 59 N.W. 145, 24
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L.R.A. 721). 'The power conferred
upon incorporated towns by the
general incorporation Act is but
a mere grant of limited power to
the municipality. which it holds
subject to the general laws of the
state.' (In re O'Brien, 29 Mont.
530, 75 P. 196) 'But municipal corporations are subordinate parts of
the state. and invested with limited powers. The legislature, in
granting such powers. does not divest itself of any power over the
inhabitants of the district which
it possessed betore the charter
was granted.' (Wilcox v. Deer
Lodge County. 2 Mont. 574) 'No
city or village has the power by
ordinance or by-laws to make the
general laws of the state inoperative.'
(People v. Kirsch, 67
Mich. 539, 35 N.W. 157) See, also,
Section 4703. Political Code of
Montana. which prescribes a limitation upon the powers of cities.
Compare Gamewell Co. v. City of
Phoenix, 216 F. 2d 928, 933. and
City of Tucson v. Polar Water
Co., 76 Ariz. 404, 265 Pac, (2d)
773. 774." (Emphasis Supplied.)
It is therefore my opinion that in
computing the vacation leave of firemen, as well as all other state. county or city employees, only working
days are to be considered in the
computation, and non-working days,
days off, and legal holidays, are to
be excluded therefrom.
It is also my opinion that the municipal ordinance, Section 6-114. heretofore referred to, is in conflict with
our State Statutes, Sections 59-1001
and 59-1002. R.C.M.. 1947, and is
therefore invalid, and thus. a fireman or other city employee may accumulate his vacation leave to a
maximum of Thirty (30) working
days.

Very truly yours.
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 95
Public Health Communicable Diseases Duties of Police Officers
HELD: 1. Persons afflicted with
communicable diseases and resisting
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treatment may be quarantined or
isolated in the county hospital and
detained until cured.
2. Tuberculars who resist treatment should be taken care of in the
district where effective control may
be maintained.
3. Law enforcement agencies must
assist and cooperate with the local
health boards so that the desired
results may be achieved.

November 29, 1956
Mr. John C. Harrison
County Attorney
Lewis & Clark County
Helena, Montana
Dear Mr. Harrison:
You have requested my opinion on
the following questions:
If the local board of health discovers cases of communicable diseases dangerous to the public
health, venereal diseases, or tuberculosis, who refuse treatment.
1. What steps are taken to insure treatment?

2. May the county hospital be
used for isolation?
3. May tuberculars be required
to go to Galen?

4. Must the sheriff cooperate
with the local board of health?
Tuberculosis is, specifically, by
statute, Section 69-120, RC.M., 1947.
included within the definition of
"communicable diseases" as used in
the L'arent act of Chapter 110, Laws
of 1907. That same act, which creates the State Board of Health, also
created the local boards of health
and enumerated their powers which
extend to "control of all persons
and things in their respective districts." (Section 69-606) in matters
affecting the public health.
It is obvious that the local boards
of health have jurisdiction over those
afflicted with communicable diseases, but that jurisdiction extends
only to the geographical limits of
their "respective districts". Under

the circumstances, a tubercular who
resists treatment could not be sent
out of that district and to Galen and
effective exercise of control and
jurisdiction continued.
It has been held that the quarantine provisions of our public
health acts are a valid exercise of
the state's police power. In reo Caselli, 62 Mont. 201, 204 Pac. 364.
That case held that the defendant
could be arrested under warrant of
and held under order of the local
public health officer. The provisions
of Section 69-606, are no less enforceable than those of the Venereal
Disase Control Act. The power to
control implies the power to examine, to detain, to quarantine, to treat
and to isolate. The provisions of
Section 69-123, 69-605, 69-609, 691116 and 94-3575, RC.M., 1947, are
broad enough in scope and application to subject those who resist to
criminal process.

Those granted powers carry with
them expressly the power to provide isolation hospitals, and I find
no prohibition nor see any reason
why the county may not use its
own hospitals for isolation if the facilities are there available. Implicit
is the duty to use whatever facilities
are best available in the furtherance
of the granted powers, whether it
be the most modern isolation hospitals or a portion of the county or city
jail.
Necessity and common sense dictates that the local health boards
be assisted by those who are specifically enjoined to enforce the laws.
Legislative thought finds expression
in Section 69-608, RC.M., 1947:
"Police Officer Must Assist
Health Officer When Requested.
Any local, county, or state health
officer may call upon all sheriffs,
constables, or other public officers
_ to assist them in the discharge of
their duties, and if any such officer,
so called upon, shall neglect or
refuse to render such service, he
shall be guilty of a misdemeanor,
and subject to removal from office."
It is therefore my opinion that
those afflicted with communicable
diseases and resisting treatment may
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be quarantined or isolated in the
county hospital and detained until
cured.
It is also my opinion that tuberculars who resist treatment should
be taken care of in the district
where effective control may be
maintained.
It is also my opinion that law enforcement agencies must assist and
cooperate with the local health
boards so that the desired results
may be achieved.

Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 96
Taxes - Licenses Bagatelle Tables - Bank Pool
HELD: 'Bank pool' or 'skill pool'
is the game of 'bagatelle' and is
Dlayed upon a bagatelle table and
the proprietor of each such table
mu.st pay the proper license fee as
prescribed by
Section 84-3201,
R.C.M., 1947, as amended.
December I, 1956
Mr. Smith McNeill
County Attorney
Lincoln County
Libby, Montana
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of billiards, played on a table semicircular at the top end, usually about
three feet six inches wide. The
game is played by two or more, one
against the other and a cue is used.
Websters dictionary is to the same
effect and points out that there are
several varieties of the game of
bagatelle. The salient features of the
present "bank pool" or "skill pool"
are remarkably like that of the
older game of "bagatelle".
It is therefore my opinion that
the proprietor of such table must
pay for and obtain a license for possessing a "bank pool" or "skill pool"
table, under the Section 84-3201,
R.C.M., 1947, as amended.

"License must be obtained for
the purpose hereinafter named,
for which the county treasurer
must require payment as follows:
1. Each proprietor of a billiard,
pool, or bagatelle table not kept
exclusively for family use, for
each table three dollars and seventy cents ($3.70) per quarter; and
for a bowling alley, five dollars
($5.00) Der quarter for each alley;
but no license must be granted for
a term of less than three months."
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 97

Dear Mr. McNeill:
opinion of
particular
sometimes
or "skill

New Motor Vehicle - New Motor
Vehicle Dealer - Used Motor Vehicle - Used Motor Vehicle DealerAutomobile License Plates statutesStatutory Construction

It is my understanding that such
games are played upon a table containing pockets, with balls and cues.
The object of the game is somewhat
similar to the more familiar game of
billiards or pool. However, this is
a game, or a variation of a game, of
older origin, called "bagatelle". In
the case of Kitt v. City of Chicago,
112 N.E. (2d) 607, 415 Ill. 246, bagatelle was described as a game similar to pool or billiards played upon
a table with a cue. The Encyclo,pedia Americana describes bagatelle as a table ball game of the class

HElLD: 1. New Motor Vehicles
are all vehicles, unimpaired by use,
which are self-propelled, except road
rollers, traction engines and railroad
cars, farm tractors, and motor cars
1 un upon stationary rails or tracks.
2. New Motor Vehicle Dealer is
any person, firm, association, or COrporation engaged in the business of
buying, selling, repairing, and reconditioning new motor vehicles and
who maintains a place of business
with adequate facilities and equipment for the servicing, repair, maintenance, and reconditioning of new

You have requested my
the taxability of those
games of amusement
known as "bank pool"
pool."

