OPINIONS OF THE ATTORNEY GENERAL
For some years and in certain
localities the practice by some
doctors has been to leave written
orders to the nursmg staff to administer treatment involving venapuncture, c.o~m<?nly kn~wn as
intravenous mJectIOn. ThIS practice has required that the technique be taught in the nursing
schools. Your concern is whether
such treatment given by the professional nurse is a violation of
the Medical Practice Act or may
such treatment be considered a
professional nursing service.
It must be clearly understood that
this opinion concerns only the "professional nurse" and not the "practical nurse" whose duties are dilineated by Chapter 12, Title 66, RC.M.,
1947, and amendments thereto. Further, it must be remembered t~~t
this opinion does not treat of .CIVII
or "tort" liability but only of rights
and correlative duties imposed by
the State of Montana in the exercise
of its police power.

INTRAVENOUS TREATMENT
GIVEN BY A PROFESSIONAL
NURSE UPON ORDER OF A DOCTOR OF MEDICINE IS NOT
"PRACTICING MEDICINE" WITHIN THE DEFINITION EXPRESSED
BY SECTION 66-1007 (2), RC.M.,
1947.
The section above referred to defines practicing as holding oneself
out as a doctor of medicine, and/or
professing to cure, treat or relieve
by using or prescribing; or recommend, prescribe or direct for the
use of another any drug, medicine,
etc. . . . for compensation.
It is only upon order of a doctor
of medicine that vena puncture may
be carried out. If the nurse, on her
own initiative, directs or attempts
vena puncture, she would, of course,
be "prescribing, recommending .or
directing" and such would be a VIOlation of that statute.

The dilineation of professional
nursing as found in Section 66-1222
0), RC.M., 1947, is a general one
and is herein set out:
"(1) A person practices professional nursing who for compensation or personal gain, performs
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any professional ~ur~ing serv~ce
requiring the a~plIc~tIOn of P~ill
ciples of the bIOlogIcal,. physI~al
or social sciences and nursmg SkIlls
in the care of the sick, in the prevention of disease or in the conservation of health."
Certainly, venaI?uncture is an "!lPplication of prinCIples of a physIcal
science", and although such trea~
ment can be inherently dangerous ill
the absence of a trained and skilled
administrator, by the very term
"professional ~urse" .the . requisite
training and SkIll are ImplIed. Further it is perhaps not part of the
nurses' traditional independent functions but more properly part of the
nurses' role in the doctor-nurse team.
The professional nurse of today must
perform, either by herself or as a
member of that doctor-nurse team,
duties as complex as medicine itself.
Professional nursing, as such, cannot be confined to certain traditional
duties if such was the past history
of th~ profession then her duties
would have progressed only to the
dignity of a paid companion.
It might be argued that venapuncture should only be carried out under
the immediate supervision of a doctor but the same argument and reaso~s advanced would apply to all the
duties of the professional nurse. ~t
is necessary that the nurse giving
such treatment must have specific
instructions from the doctor. If this
is done she need not account.
It is therefore my opinion that
venapuncture (intravenous technique) by a professional nurse, upon
order of a doctor of medicine, is a
professional nursing service and not
the practice of medicine.

Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 90

County Clerks Lis Pendens - Fees
HELD: The County Clerk and
Recorder may only charge for filing
rind indexing a lis pendens a fee of
fifty cents.
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November 10, 1956

Mr. Russell K. Fillner
County Attorney
Rosebud County
Forsyth, Montana
Dear Mr. Fillner:
The following is in response to
your request for an opinion relative
to the lis pendens fee to be charged
and collected by the County Clerk
and Recorder. You have asked a
clarifying opinion of Section 25-231,
RC.M., 1947, FEES OF COUNTY
CLERKS, and whether, under that
section, he may charge a ten cent
fee for making each entry in the
"Notice of Actions" index.
There is no requirement contained
in Section 16-2902, RC.M., 1947, that
a lis pendens be recorded. There is,
however, a requirement that the
clerk keep an index of lis pendens
filed. Section 16-2905, RC.M., 1947,
provides in part as follows:

"* * *
18. An index of notices of the
pendency of actions, labeled 'Notices of actions,' each page divided
into three columns, headed, respectively: 'Parties to actions.'
'Notices, when recorded,' 'When
filed';

* * *"
The general lis pendens statute,
Section 93-3005, RC.M .. 1947, a constructive notice statute, mentions
only filing and is silent as to recording.
Examination of Section 25-231,
RC.M., 1947, directs collection of the
ten cent index entry fee "For recording and indexing each instrument of writing allowed by law to
be recorded; except as hereinafter
provided" and "For recording and
indexing each real estate mortgage,
aSEignment, renewal, or release of
real estate mortgage.
It is apnarent that the first part of
Section 25-231 has some relational
arrangement and is not like the remainder a disconnected enumeration of fees to be charged.

The fees based on the folio and for
entry in index and certification relate to and are connected with the
recording and indexing provisions of
"writing allowed by law to be recorded" and "real estate mortgage,
assignment, renewal, etc." respectively.
One of the prOVISIons of Section
25-231, R.C.M., 1947, reads as follows:
"For filing or recording or indexing any other instrument not
herein expressly provided for, the
same fee as hereinbefore provided
for a similar service."
As heretofore pointed out, a lis
pendens is filed and indexed but not
recorded. A "similar service" mentioned in that same section is a filing
fee of fifty cents for "filing and indexing each chattel mortgage, affidavit of renewal, etc." The services
that a clerk performs for filing and
indexing a lis pendens and for filing and indexing and indexing each
chattel mortgage, affidavit of renewal, etc., are the same and involve
no appreciable difference in labor
and therefore should demand of no
greater fee.
Therefore, it is my opinion that the
county clerk should charge for filing
and indexing a lis pendens a fee of
fifty cents only and no more.
Very truly yours,
ARNOLD H. OLSEN,
Attorney General.

Opinion No. 91
Firemen - Pensions Qualifications - statutes
statutory Construction
HELD: A member of a fire department who has completed twenty
years of active service but has not
reached the age of fifty years as a
fully paid member of the fire department, may not retire from the
service and be granted his pension
effective when he reaches the age
of fifty.

