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OPINIONS OF THE ATTORNEY GENERAL

sition of unexpended funds of county
high schools after abolishment, and
allocates all such funds, first to the
payment of outstanding warrants
and bonds and then to all the high
schools in the county on the basis of
school attendance for the previous
year, with the provisions that if a
district high school is established in
the district where the county high
school was situated, then, such district high school will participate in
the distribution of the funds. Recognition is not given to high school
districts as a source of the funds as
this statute was enacted prior to the
passage of the high school district
law. It is a reasonable conclusion
that until there is new legislation on
the distribution of the funds, uncertainty and inequities will result if
a county high school is abolished
which was constructed in a large
part from high school district funds.
The method of conducting the
election for the abolishment of a
county high school is clearly set
forth in the statutes. A petition
signed by more than twenty per cent
of the qualified electors whose names
appear on the assessment books of
the county for real or personal property may be filed. This petition may
be circulated prior to JUly 1 of an
election year but it must not be
filed until after July 1. All registered voters are eligible to vote at
the election held the same time as
the general election.
I realize that the foregoing is not
a complete answer to your problem.
However, the failure of the legislature to anticipate the situation where
much of the county high school was
constructed with high school district funds is the cause of the difficulty.
It is therefore my opinion:
1. That under the present state of
the law, the moneys realized from the
sale of the county high school on its
abolishment must be allocated to all
district high schools including the
new one established in the district
of the county high school on the
basis of the previous year's attendance.
2. That legislation should be submitted to the next legislature which

will provide for distribution of the
funds realized from the sale of a
county high school built in part
with funds from the high school district so that there will not be an
inequitable distribution. The high
school established after the abolishment of the county high school
should receive that portion of the
funds which were contributed by
the high school district under the
new statute.
3. That a petition may be circulated prior to JUly 1 and filed after
July 1, calling an election to abolish
the county high school and the
questions should be submitted at the
next general election. The sale of
the property may be delayed until
after appropriate legislation providing for the distribution of the funds
has been considered by the legislative assembly. Such procedure makes
the proper distribution of the sale
price of the county high school subject to the good will and discretion
of the legislature and is a risk that
must be considered by those interested in instituting the proceedings.

Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 89

Nursing - Medicine Vena puncture
HE L D: Venapuncture (intravenous technique) by a professional
nurse, upon order of a doctor of
medicine, is a professional nursing
service and not the practice of
medicine.
November 9, 1956
Miss Anna T. Beckwith
Executive Secretary
Montana State Board of Nursing
Sam W. Mitchell Building
Helena, Montana
Dear Miss Beckwith:
Official opinion is given herewith
upon your request and in response
to the factual situation contained in
your letter.

OPINIONS OF THE ATTORNEY GENERAL
For some years and in certain
localities the practice by some
doctors has been to leave written
orders to the nursmg staff to administer treatment involving venapuncture, c.o~m<?nly kn~wn as
intravenous mJectIOn. ThIS practice has required that the technique be taught in the nursing
schools. Your concern is whether
such treatment given by the professional nurse is a violation of
the Medical Practice Act or may
such treatment be considered a
professional nursing service.
It must be clearly understood that
this opinion concerns only the "professional nurse" and not the "practical nurse" whose duties are dilineated by Chapter 12, Title 66, RC.M.,
1947, and amendments thereto. Further, it must be remembered t~~t
this opinion does not treat of .CIVII
or "tort" liability but only of rights
and correlative duties imposed by
the State of Montana in the exercise
of its police power.

INTRAVENOUS TREATMENT
GIVEN BY A PROFESSIONAL
NURSE UPON ORDER OF A DOCTOR OF MEDICINE IS NOT
"PRACTICING MEDICINE" WITHIN THE DEFINITION EXPRESSED
BY SECTION 66-1007 (2), RC.M.,
1947.
The section above referred to defines practicing as holding oneself
out as a doctor of medicine, and/or
professing to cure, treat or relieve
by using or prescribing; or recommend, prescribe or direct for the
use of another any drug, medicine,
etc. . . . for compensation.
It is only upon order of a doctor
of medicine that vena puncture may
be carried out. If the nurse, on her
own initiative, directs or attempts
vena puncture, she would, of course,
be "prescribing, recommending .or
directing" and such would be a VIOlation of that statute.

The dilineation of professional
nursing as found in Section 66-1222
0), RC.M., 1947, is a general one
and is herein set out:
"(1) A person practices professional nursing who for compensation or personal gain, performs
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any professional ~ur~ing serv~ce
requiring the a~plIc~tIOn of P~ill
ciples of the bIOlogIcal,. physI~al
or social sciences and nursmg SkIlls
in the care of the sick, in the prevention of disease or in the conservation of health."
Certainly, venaI?uncture is an "!lPplication of prinCIples of a physIcal
science", and although such trea~
ment can be inherently dangerous ill
the absence of a trained and skilled
administrator, by the very term
"professional ~urse" .the . requisite
training and SkIll are ImplIed. Further it is perhaps not part of the
nurses' traditional independent functions but more properly part of the
nurses' role in the doctor-nurse team.
The professional nurse of today must
perform, either by herself or as a
member of that doctor-nurse team,
duties as complex as medicine itself.
Professional nursing, as such, cannot be confined to certain traditional
duties if such was the past history
of th~ profession then her duties
would have progressed only to the
dignity of a paid companion.
It might be argued that venapuncture should only be carried out under
the immediate supervision of a doctor but the same argument and reaso~s advanced would apply to all the
duties of the professional nurse. ~t
is necessary that the nurse giving
such treatment must have specific
instructions from the doctor. If this
is done she need not account.
It is therefore my opinion that
venapuncture (intravenous technique) by a professional nurse, upon
order of a doctor of medicine, is a
professional nursing service and not
the practice of medicine.

Very truly yours,
ARNOLD H. OLSEN,
Attorney General.
Opinion No. 90

County Clerks Lis Pendens - Fees
HELD: The County Clerk and
Recorder may only charge for filing
rind indexing a lis pendens a fee of
fifty cents.

